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I. INTRODUCTION 

1. In 1992, the Commission adopted rules pursuant to the Telephone Consumer 
Protection Act of 1991 (TCPA)’ that restricted unsolicited advertising using the telephone and 
facsimile machine.’ Since that time, telemarketing ractices have changed significantly. New 
technologies have emerged that allow telemarketers to better target potential customers and 
make it more cost effective to market using telephones and facsimile machines. At the same 
time, these new telemarketing techniques have increased public concern about the effect on 
consumer privacy. In addition, since the Commission adopted its TCPA rules, the number of 
telecommunications consumers that pay for receiving calls and messages has dramatically 
increased with the growth of commercial wireless  service^.^ Congress provided in the TCPA 

! 

Telephone Consumer Protection Act of 1991, Pub. L. No. 102-243.105 Stat. 2394 (1991). codified at 47 U.S.C. 
S 227. The TCPA amended Title I1 of the Communications Act of 1934.47 U.S.C. 8 201 et seq. 

Rules and Regulations Implementing the Telephone Consumer Protection Act of 1991, CC Docket No. 92-90. 
Report and Order, 7 FCC Rcd 8752 (1992) (TCPA Order). 

In this NPRM, the term “telemarketer” refers to any person or entity making a telephone solicitation or using the 
telephone network to deliver an unsolicited advertisement (regardless of the precise means used to place such a call) 

See Implementation of Section 6002(b) of the Omnibus Budget Reconciliation Act of 1993, Seventh Report, FCC 
02.179, rel. July 3,2002, at C-2 (2’202 CMRS Competition Report). 
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that “individuals’ privacy rights, public safety interests, and commercial freedoms of speech and 
trade must be balanced in a way that protects the privacy of individuals and permits legitimate 
telemarketing practices.”’ In this Notice of Proposed Rulemaking (NPRM),  we seek comment 
on whether the Commission’s rules need to be revised in order to more effectively cany out 
Congress’s directives in the TCPA. Specifically, we seek comment on whether to revise or 
clarify our rules governing unwanted telephone solicitations and the use of automatic telephone 
dialing systems, prerecorded or artificial voice messages, and telephone facsimile machines. We 
also seek comment on the effectiveness of company-specific do-not-call lists. In addition, we 
seek comment on whether to revisit the option of establishing a national do-not-call list and, if 
so, how such action might be taken in conjunction with the Federal Trade Commission’s (FTC) 
proposal to adopt a national do-not-call list and with various state do-not-call lists.6 In 
considering ways in which we might improve our TCPA rules, we seek to enhance consumer 
privacy protections while avoiding imposing unnecessary burdens on the telemarketing industry, 
consumers, and regulators. Finally, in the Memorandum Opinion and Order, we close and 
terminate CC Docket No. 92-90 and open a new docket in which we will consider the issues 
raised in this proceeding. 

11. NOTICE OF PROPOSED RULEMAKING IN CG DOCKET 02-278 

A. BACKGROUND 

1. Telephone Consumer Protection Act 

On December 20, 1991, Congress enacted the TCPA in an effort to address a 2. 
growing number of telephone marketing calls and certain telemarketing practices thought to be 
an invasion of consumer privacy and even a risk to public safety.’ The statute restricts the use of 
automatic telephone dialing systems, artificial and prerecorded messages, and telephone 
facsimile machines to send unsolicited advertisements. Specifically, the TCPA provides that: 

It shall be unlawful for any person within the United States- 

(A) to make any call (other than a call made for emergency purposes or made with the 
prior express consent of the called party) using any automatic telephone dialing system or 
an artificial or prerecorded voice- 

(i) to any emergency telephone line (including any “9 1 I” line and any emergency line of 
a hospital, medical physician or service office, health care facility, poison control center, 
or fire protection or law enforcement agency); 

(ii) to the telephone line of any guest room or patient room of a hospital, health care 
facility, elderly home, or similar establishment; or 

(iii) to any telephone number assigned to a paging service, cellular telephone service, 

’See TCPA, Section 2(9), reprinted in 7 FCC Rcd 2136 at 2744. 

(January 30,2002) (FTC Notice). 
See Telemarketing Sales Rille, Notice of Proposed Rulemaking, Federal Trade Commission, 67 Fed. Reg. 4492 

See TCPA, Section 2 6 ) .  reprinted in 7 FCC Rcd 2136 at 2744 7 
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specialized mobile radio service, or other radio common carrier service, or any service 
for which the called party is charged for the call; 

(B) to initiate any telephone call to any residential telephone line using an artificial or 
prerecorded voice to deliver a message without the prior express consent of the called 
party, unless the call is initiated for emergency purposes or is exempted by rule or order 
by the Commission under paragraph (2)(B); 

(C) to use any telephone facsimile machine, computer, or other device to send an 
unsolicited advertisement to a telephone facsimile machine; or 

@) to use an automatic telephone dialing system in such a way that two or more 
telephone lines of a multi-line business are engaged simultaneously.’ 

Under the TCPA, those sending fax messages or transmitting artificial or prerecorded voice 
messages are subject to certain identification requirements.’ The statute also provides consumers 
with several options to enforce the restrictions on unsolicited telemarketing, including a private 
right of action.” 

3. The TCPA requires the Commission to prescribe regulations to implement the 
statute’s restrictions on the use of autodialers, artificial or prerecorded messages and unsolicited 
facsimile advertisements.” The TCPA also requires the Commission to “initiate a rulemaking 
proceeding concerning the need to protect residential telephone subscribers’ privacy rights” and 
to consider several methods to accommodate telephone subscribers who do not wish to receive 
unsolicited advertisements, including live voice solicitations.” Specifically, section 227(c)( 1) 
requires the Commission to “compare and evaluate alternative methods and procedures 
(including the use of electronic databases, telephone network technologies, special directory 
markmgs, industry-based or company-specific “do not call” systems, and any other alternatives, 

* 47 U.S.C. 5 227(b)( 1). 

47 U.S.C. $5  227(d)( 1)(B) and (d)(3)(A). See also Rules arid Regulations Irriplenienring the Telephone Consumer 
Protection Act of 1991. CC Docket No. 92-90. Order on Further Reconsideration. 12 FCC Rcd 4609.4613, para. 6 
(1997) (1997 TCPA Reconsideration Order), in which the Commission found that “[slection 227(d)(1) of the statute 
mandates that a facsimile include the identification of the business, other entity. or individual creating or originating 
a facsimile message and not the entity that transmits the message.” 

Io The TCPA permits consumers to file suit in state court if an entity violates the TCPA prohibitions on the use of 
facsimile machines, automatic telephone dialing systems, and artificial or prerecorded voice messages and telephone 
solicitation. 47 U.S.C. $ 5  227(b)(3) and (c)(5). Consumers may recover actual damages or receive up to $500 in 
damages for each violation, whichever is greater. If the court finds that the entity willfully or knowingly violated 
the TCPA, consumers may recover an amount equal to not more than three times this amount. 47 U.S.C. 5 
227(b)(3)(C). Consumers may also bring their complaints regarding TCPA violations to the attention of the state 
attorney general or an official designated by the slate. This state entity may bring a civil action on behalf of its 
residents to enjoin a person or entity engaged in a pattern of telephone calls or other transmissions in violation of the 
TCPA. 47 U.S.C. 5 227(f)( 1). Additionally, a consumer may request that the Commission take enforcement actions 
regarding violations of the TCPA and the regulations adopted to enforce it. See 47 C.F.R. 5 1.41 on informal 
requests for Commission action and 47 C.F.R. 5 1.716 on the Commission’s process for complaints filed against 
common carriers. 

” See 47 U.S.C. $ 227(b)(2) 

l 2  47 U.S.C. 5 227(c)(1)-(4). 
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individually or in combination) for their effectiveness in protecting such privacy rights, and in 
terms of their cost and other advantages and disadvantages.”” The TCPA specifically authorizes 
the Commission to “require the establishment and operation of a single national database to 
compile a list of telephone numbers of residential subscribers who object to receiving telephone 
solici ta t i~ns.”’~ 

2. TCPA Orders 

In 1992, the Commission adopted rules implementing the TCPA, including the 4. 
requirement that entities making telephone solicitations institute procedures for maintaining do- 
not-call lists.15 Pursuant to the Commission’s rules, a person or entity engaged in telemarketing 
is required to maintain a record of a called party’s request not to receive future solicitations for a 
period of ten years.16 Telemarketers must develop and maintain written policies for maintaining 
their lists,” and they are required to inform their employees of the list’s existence and train them 
to use the list.I8 Commission rules prohibit telemarketers from calling residential telephone 
subscribers before 8 a.m. or after 9 p.m.I9 and require telemarketers to identify themselves to 
called parties.20 As mandated by the TCPA, the Commission’s rules also establish general 
prohibitions against autodialed calls being made without prior express consent to certain 
locations, including emergency lines or health care facilities?’ the use of prerecorded or artificial 
voice message calls to residences,22 line seizure by prerecorded messages,23 and the transmission 
of unsolicited advertisements by facsimile ma~hines.2~ The TCPA rules provide that facsimile 
and prerecorded voice transmissions, as well as telephone facsimile machines, must meet 
specific identification  requirement^.^^ 

national database of telephone subscribers who do not wish to receive calls from telemarketers.26 

” 47 U.S.C. 5 227(c)(l)(A). 

I‘ 47 U.S.C. p 227(c)(3). 

Is 47 C.F.R. 5 64.1200(e)(2). 

l6 Initially telemarketers were required to honor a do-not-call request indefinitely. The Commission later modified 
its rules to require that the request be honored for a ten-year period. See Rules and Regulations Implemerifing the 
Telephone and Consumer Protection Acr of 1991, CC Docket No. 92-90, Memorandum Opinion and Order, 10 FCC 
Rcd 12391, 12397-98, para. 15 (1995) (1995 TCPA Reconsideration Order); 47 C.F.R. 5 64.1200(e)(Z)(vi). 

5 .  In adopting rules to implement the TCPA, the Commission declined to create a 

” 47 C.F.R. p 64.1200(e)(~)(i). 

47 C.F.R. p 64.1200(e)(2)(ii). 

l9 47 C.F.R. p 64.1200(e)(l). 

2o 47 C.F.R. p 64.1200(e)(Z)(iv). 

’’ 47 C.F.R. 5 64.1200(a)(l)(i)-(iii). 

2’47 C.F.R. 5 64.1200(a)(2). 

23 47 C.F.R. $8 64.1200(a)(4) and 68.318(c). 

24 47 C.F.R. p 64.1200(a)(3). 

”47  C.F.R. pp 64.1200(d)(1) and (2); 47 C.F.R. p 68.318(d). 

26 TCPA Order, 7 FCC Rcd at 8760-61, paras. 14-15. 
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ln particular, the Commission noted that such a database would be costly, difficult to maintain in 
an accurate form, and might jeopardize the security of telemarketer proprietary information and 
the privacy of telephone subscribers who paid to have unpublished or unlisted numbers.*’ As 
explained above, the Commission opted instead to implement an alternative scheme-one 
involving company-specific do-not-call lists. The Commission determined that rules requiring 
commercial telemarketers to maintain their own lists of consumers who do not wish to be called 
sufficiently balanced consumers’ privac interests with Congress’s instruction that telemarketing 
practices not be unreasonably hindered. ys 

6. In 1995 and 1997, the Commission released orders addressing petitions for 
reconsideration of the TCPA Order. In a Memorandum Opinion and Order released on August 
7, 1995, the Commission exempted from its TCPA rules calls made on behalf of tax-exempt 
nonprofit organizations and by collection agencies, and required telemarketers to honor a do-not- 
call request for a period of ten years.” The Commission also extended its TCPA rules to 
accommodate technical advances in computer-based facsimile modems that enable solicitors to 
become “fax  broadcaster^."^^ On April 10, 1997, the Commission issued an Order on Further 
Reconsideration requiring that all facsimile transmissions contain the identifying information of 
the business, other entity, or individual creating or originating the facsimile message, rather than 
the entity that transmits the me~sage.~’  

3. Marketplace Changes Since 1992 

The marketplace for telemarketing has changed significantly in the last decade. 
When the TCPA was enacted in 1991, Congress determined that 300,000 solicitors were used to 
telemarket goods and services to more than 18 million Americans every day.32 Congress also 
found that in 1990 sales generated through telemarketing amounted to $435 billion  dollar^.'^ 
Some estimate that today telemarketers may attempt as many as 104 million calls to consumers 
and businesses every and that telemarketing calls generate over $600 billion in sales each 

7. 

27 TCPA Order, 7 FCC Rcd at 8758-61, paras. 11-15, 

” TCPA Order, 7 FCC Rcd at 8763-67, paras. 20-24 

29 1995 TCPA Reconsideration Order, 10 FCC Rcd at 12397-98, paras. 12-15 

30 Id. at 12404-06. paras. 27-31 

’I 1997 TCPA Reconsrderarion &der, 12 FCC Rcd 4609. The Commission also “[did] not find anything in the 
TCPA to prohibit a facsimile broadcast provider from supplying identification of itself and the entity originating a 
message if it arranges with the m-asage sender to do SO.” Id. at 4613, para. 6. 

32 See TCPA, Section 2(3). reprinredin 7 FCC Rcd 2736 at 2744. 

33 See TCPA, Section 2(4), reprinted in 7 FCC Rcd 2736 at 2744 

34 In attempting to estimate the number of outbound marketing calls made each day in the United States, 
representatives of the Direct Marketing Association (DMA) have stated that, with as many as I million 
telemarketing representatives making 13 calls an hour. working 8 hours a day, it is possible that 104 million 
outbound calls are made to businesses and consumers every day. They noted that, of these calls. as many as 41% of 
them may be abandoned (because they get busy signals, no answer, hang-ups, or answering machines). See 
transcript from FK Do-Not-Call Forum, June 6.2002 at 68-69. 
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year.35 The telemarketing industry is considered the single largest direct marketing system in the 
country, representing 34.6% of the total US. sales attributed to direct marketing.” The number 
of telemarketing calls, along with the increased use of various technologies to contact 
consumers, has heightened public concern about unwanted telemarketing calls and control over 
the telephone network. Autodialers permit telemarketers to deliver prerecorded messages to 
thousands of potential customers every day. Predictive dialers:’ which initiate phone calls while 
telemarketers are talking to other consumers, frequently abandon calls before a telemarketer is 
free to take the next calL3* Using predictive dialers allows telemarketers to devote more time to 
selling products and services rather than dialing phone numbers, but the practice inconveniences 
and aggravates consumers who are hung up on. Despite a general ban on faxing unsolicited 
 advertisement^;^ and aggressive enforcement by the Commission$ faxed advertisements also 
have proliferated, as facsimile service providers (or “fax broadcasters”) enable sellers to send 
advertisements to multiple destinations at relatively little cost. These unsolicited faxes result in 
substantial inconvenience and disruption and also may have serious implications for public 
~a fe ty .~ ’  

35 This figure represents telemarketing sales to consumers and businesses. See Seth Stern, Willfeds tackle 
telemurketers? (visited May 8 ,  2002) (citing Direct Marketing Association statistics), 
~htt~://www.csmonitor.com/2002/01 I 5 l ~  16sO I -wmcn.html>. 

36 See The Economic Impact of Direct Marketing by Telephone, a study presented by Direct Marketing Association 
Telephone Marketing Council, <httu://www.third-wave.net/economics.htm> (visited July 3,2002). 

37 A predictive dialer is an automated dialing system that uses a complex set of algorithms to automatically dial 
consumers* telephone numbers in a manner that “predicts” the time when a consumer will answer the phone and a 
telemarketer will be available to take the call. Such software programs are set up in order to minimize the amount of 
downtime for a telemarketer. In some instances, a consumer answers the phone only to hear “dead air” because the 
dialer simply hangs up when no telemarketer is free to take the call. See FTCNotice. 67 Fed. Reg. at 4522. 

Each telemarketing company can set its predictive dialer software for a predetermined abandonment rate (i.e., the 
percentage of hang-up calls the system will allow). The higher the abandonment rate, the higher the number of 
hang-up calls. High abandonment rates increase the probability that a customer will be on the line when the 
telemarketer finishes each call. It also, however, increases the likelihood that the telemarketer will still be on a 
previously placed call and not be available when the consumer answers the phone. 

39 47 U.S.C. 8 227(b)(l)(C) and 47 C.F.R. 8 64.1200(a)(3). 

The Commission or the Commission’s Enforcement Bureau have issued forfeiture orders totaling $I .56 million 
for violations of the TCPAs prohibitions on unsolicited faxes, and we have most recently proposed a $5,379,000 
forfeiture against a fax broadcaster. See Fux.com, Inc. Apparent Liubiliryfor Forfeiture, Notice of Apparent 
Liability for Forfeiture. FCC 02-226 (rel. Aug. 7,2002) (Fux.com NAL) (finding Fax.com apparently liable in the 
amount of $5,379,000 for sending 489 unsolicited advertisements to telephone facsimile machines), sruyed Missouri 
v. American Blast Far, No. 4:OOCV933SNL (E.D. Mo. Aug. 29,2002). The Enforcement Bureau has also issued 
173 junk fax citations and 18 citations for unlawful prerecorded messages sent to residential tekphone lines. Prior 
to the formation of the Commission’s Enforcement Bureau, the Common Carrier Bureau issued 9 additional 
citations against companies for violations of the TCPA’s unsolicited fax rules. For a description of the 
Commission’s enforcement actions involving the TCPA, see httD://www.fcc.eov/eb/tcdlworkine.html. Under 
Section 503 of the Act, the Commission is required in an enforcement action to issue a warning citation to any non- 
licensee as an initial matter. Only if the non-licensee subsequently engages in conduct described in the citation may 
the Commission propose a forfeiture. The forfeiture may only be issued as to the subsequent violations. See 47 
U.S.C. $8 503(b)(5), (b)(2)(C). 

See, e.g.. Facorn  NAL, para. 9, which describes a medical doctor’s complaint about unsolicited fax 41 

advertisements he received on a line that is reserved for the receipt of patient medical data. 

http://Fux.com
http://Fux.com
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4. TCPA Inquiries and Complaints 

8. This NPRM is prompted, in part, by the increasing number and variety of 
inquiries and complaints involving our rules on telemarketing and unsolicited fax 
advertisements. Many of these questions involve how the Commission’s rules apply to more- 
widely used technologies such as caller ID:* predictive dialers, and different types of automatic 
dialing equipment. Consumers and industry representatives alike have also inquired about the 
exemptions for nonprofit organizations and businesses with which consumers have an 
established relationship. In the last two years alone, the Commission’s Consumer & 
Governmental Affairs Bureau (CGB) has received over 26,900 TCPA-related inquiries43 and 
over 11,OOO complaintsu about telemarketing practices. According to CGB’s most recent 
Quarterly Report, in the wireline category, the top area of complaint after only billing and rates 
was compliance with the TCPA.4’ Additionally, in 2001, the Commission received over 2,100 
complaints about unsolicited advertisements sent to fax machines.& In February 2002, the 
Commission’s revised fact sheet titled “Unwanted Telephone Marketing Calls” received over 
162,000 hits on the Commission’s website (the second “most popular” fact sheet that month was 
“Charges on Your Phone Bill” with 5,422 hits).47 

5. 

A growing number of states have passed or are considering legislation to establish 
statewide do-not-call lists.48 Such state lists vary widely in the methods used for collecting data, 
the fees charged, and the types of entities required to comply with their restrictions. Some state 
statutes provide for state-managed do-not-call lists, while others require telemarketers to use the 
Direct Marketing Association’s Telephone Preference Servi~e.4~ In some states, residents can 

State Do-Not-Call Lists and FTC’s Proposed Rules 

9. 

See 47 C.F.R. 5 64.1600 et seq. For an explanation of the Commission’s caller ID rules, see infro n. 104. 

These inquiries were received during the period June ZOO0 through December 2001. 

This figure includes complaints received during the period January ZOO0 through Decembn 2001. 

The Commission received 1,385 such complaints in the third quarter of FY 2002 (April -June, 2002). In 

42 

43 

44 

45 

addition, the Commission received 6,994 TCPA-related inquiries in the third quarter of FY 2002. See Consumer & 
Governmental Affairs Bureau Quarterly Report, 3“ Quarter, FY 2002 (rel. July 29.2002). 

Five years earlier, in 1996, the Commission received 519 complaints on unsolicited faxes. 

Source: The Commission’s Consumer & Governmental Affairs Bureau (CGB). 

Alabama, Arkansas, Connecticut, Florida, Georgia, Idaho, Indiana, Kentucky, Maine, Missouri, New Jersey, New 

46 

47 

48 

York, Oregon, Tennessee, Texas, and Wyoming have Do-Not-Call databases in effect; California, Colorado, 
Louisiana, Pennsylvania, and Wisconsin are presently implementing database systems. Legislation proposing Do- 
Not-Call databases has been offered during the current legislative sessions in Alaska, Arizona. Iowa, Illinois, 
Kansas, Maryland, Massachusetts, Michigan, Minnesota, New Jersey, Ohio, Oklahoma, Rhode Island, South 
Dakota, and Washington. See Comments and Recommendations of the Attorneys General of Alabama et a[. filed 
with the FTC at 4, n. 1 and 2. 

See, e.&, Wyoming (Wyo. Stat. Ann. 5 40-12-301) and Maine (Me. Rev. Stat. 5 4690-A). The Direct Marketing 
Association (DMA) is a trade association of businesses that advertise their products and services directly to 
consumers by mail, telephone, magazine, internet, radio or television. Established in 1985, the DMAs Telephone 
Preference Service (TPS) is a list of residential telephone numbers for consumers who do not wish to receive 
telemarketing calls. The DMA requires its members to adhere to the list. Telemarketers who are not members of 
DMA are not required to use the list, but may purchase the TPS for a fee. See <http://oreference.the- 
dma.ore/subscribe.DhD> (accessed July 3,2002). 

49 
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register for the do-not-call lists at no charge.50 In others, telephone subscribers must pay a fee. 
For example, Georgia requires its residents to pay $5 to place their phone numbers on the do-not- 
call list for a period of two  year^.^' To register with the Texas do-not-call list, residents must pay 
$2.25 for three years.52 In most states, telemarketers must obtain a copy of the state do-not-call 
list if they wish to call residents in that state; however, such access fees vary from state to state. 
In Oregon, telemarketers must pay $120 per year to obtain the state do-not-call IistC3 in 
Missouri, the fee is $600 
from certain area codes. 
exceptions to their requirements. Nevertheless, state do-not-call lists appear to have been a 
popular government initiative. In Missouri, more than one million residential telephone numbers 
have been placed on the state’s do-not-call list since it went into effect last July.55 In Indiana, 
more than one million residential telephone numbers have been submitted to the state’s do-not- 
call list. And, in New York, two million residential telephone numbers are enrolled on the do- 
not-call 

r year, although telemarketers can pay less if they want only numbers 
The state “do-not-call” statutes provide numerous and varying 5 8 “  

10. On January 22,2002, the FTC released a Notice of Proposed Rulemaking in 
which it proposed amending its Telemarketing Sales Rule?’ Noting changes in the way 
telemarketing is conducted and an increase in consumer demand for greater privacy, the FTC 
proposed additional restrictions on telemarketers, including additional disclosure requirements, 
prohibitions on certain billing practices, and prohibitions on the blocking of caller ID. The FTC 
also proposed creating a national do-not-call database that it would maintain. The FTC 
acknowledged that certain entities, including banks, credit unions, savings and loans, common 
carriers, nonprofit organizations and insurance companies, would not be covered by the proposed 
rules because they are specifically exempt from coverage under the FTC Act?’ 

50 See, e.g.. Connecticut (Conn. Gen. Stat. Ann. 5 42-288a); Indiana (H.B. 1222, to be codified at Ind. Code Ann. 5 
24.4.7); Missouri (Mo. Rev. Stat. 5 407.1098); and Tennessee (Tenn. Code Ann. 5 65-4-401; see also rules at Tenn. 
Comp. R & Regs. Chap. 1220-4-1 I). 

SeeGa.CodeAnn. §46-5-l7;seealsorulesatGa.Comp.R&Regs.R.515-l4-l. 51 

52 See H.B. 472, to be codified at Tex. Bus. &Corn. Code Ann. 5 43.001. 

”See  Or. Rev. Stat. 5 464.567. 

54 See Mo. Rev. Stat. 5 407.1098. 

”See  Missouri No Call Tops 1 Million Three Days Before Oi,e-Year Aaniversaryii~ersu~ of low,  Office of Missouri 
Attorney General, June 28,2002, <httD://www.npo.state.mo.uJ06?801-.htm. 

56 See David Wessel, On Hold: Gagging the Telenmrkerers, Wall Street Joirnal, April 11,2002 at A2. See also, 
Comments and Recommendations of the Attorneys General of Alabama eral. filed with the FTC at 4, n. 3. 

”See  FTC Norice, 67 Fed. Reg. 4492 (January 30,2002). The ITC adopted its Telemarketing Sales Rule, 16 
C.F.R. Part 310, on August 16, 1995, pursuant to the Telemarketing Consumer Fraud and Abuse Prevention Act 
(“Telemarketing Act”), 15 U.S.C. $5 6101-6108. The Telemarketing Act, which was signed into law on August 16, 
1994, directed the FTC to issue a rule prohibiting deceptive and abusive telemarketing acts or practices. Id. at 4492- 
93. 

’* See 15 U.S.C. 5 45(a)(2); see also FTC Notice. 67 Fed. Reg. at 4493. In its Notice, the FK explains that, while 
nonprofit organizations are not covered by its Telemarketing Sales Rule because they are specifically exempt from 
coverage under the ITC Act, the Uniting and Strengthening America by Providing Appropriate Tools Required to 
Intercept and Obstruct Terrorism Act (“USA Patriot Act”) of 2001, Pub. L. 107-56 (Oct. 25.2001) “amends the 
Telemarketing Act to extend the coveIage of the TSR to reach not just telemarketing to induce the purchase of goods 

(continued .... ) 
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B. DISCUSSION 

11. It has been nearly ten years since the Commission adopted a broad set of rules to 
curb unwanted telephone solicitations in the TCPA Order. In this NPRM, we seek to review the 
practices used to market goods and services over the telephone and facsimile machine that are 
the focus of the TCPA and the Commission’s implementing regulations. In doing so, we ask 
whether the Commission should: 1) refine its existing rules on the use of autodialers, prerecorded 
messages, and unsolicited facsimile advertisements, to account for technological developments 
in recent years and emerging telemarketing practices; 2) adopt any additional rules as permitted 
by the statute to ensure that our telemarketing requirements protect the privacy of individuals and 
permit legitimate telemarketing practicess9; and 3) reconsider the option of establishing a 
national do-not-call list as authorized by Congress in the TCPA. On the subject of a national do- 
not-call list, we are particuiarly interested in comments addressing those entities not covered by 
the FTC’s proposed national do-not-call database as well as the interplay between a national 
registry and state do-not-call lists. We request that commenters address issues relating to our 
current rules separately from those issues relating to a national do-not-call list. 

12. In evaluating the issues in this NPRM, we will be mindful of the constitutional 
standards applicable to governmental regulations of commercial speech articulated in Central 
Hudson Gas & Elec. Corp. v. Public Service 
restrictions on commercial speech survive “intermediate scrutiny,” Central Hudson sets out a 
four-part test.6’ Central Hudson asks first whether the speech in question concerns illegal 
activity or is misleading, in which case the government may freely regulate the speech. If the 
speech is not misleading and does not involve illegal activity, the court applies the rest of the 
four-part test to the government’s regulation. The second prong of Central Hudson examines 
whether the government has a substantial interest in regulating the speech. Third, the 
government must show that the restriction on commercial speech directly and materially 
advances that interest. Finally, the regulation must be narrowly tailored. Narrowly tailored 
means that the government’s restriction on speech reflects a “carefu[l] calculat[ion ofl the costs 
and benefits associated with the burden on speech imposed by its prohibition.”62 To the extent 
that any proposed changes to our current rules implicate these constitutional standards, we seek 
comment on such implications. 

In order to determine whether 

1. TCPA Rules 

a. Company-Specific Do-Not-Call Lists 

13. The TCPA directs the Commission to “compare and evaluate alternative methods 

(...continued from previous page) 
or services, but also charitable fund raising conducted by for-profit telemarketers for or on behalf of charitable 
organizations.” 

59 See TCPA. Section 2(9), reprinted in 7 FCC Rcd 2736 at 2744. 

Centrul Hudson Gus & Elecrric Corp. v. Public Service Conimission ofNew York, 447 U.S. 557 (1980) (Central 
Hudson). 

6’ Cenrral Hudson, 447 US. at 564-65. 

62 Cincinnuri v. Discovery Nerwork. Inc., 507 US. 410,417 (1993) (internal quotation marks omitted). 
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and procedures . . . for their effectiveness in protecting [residential telephone subscribers’] 
privacy rights” to avoid receiving unwanted telephone solicitations.6’ In the TCPA Order, the 
Commission determined that rules requiring telemarketers to maintain their own lists of 
consumers who did not wish to be called sufficiently balanced consumer interests in limiting 
unsolicited advertising with telemarketers’ interests in providing beneficial services to 
consumers.64 The company-specific do-not-call approach protects residential telephone 
subscriber privacy by requiring telemarketers to place a consumer on a do-not-call list if the 
consumer asks not to receive further ~olicitations.6~ 

14. We now seek comment on the overall effectiveness of the company-specific do- 
not-call approach in providing consumers with a reasonable means to curb unwanted telephone 
solicitations. We recognize that some consumers may feel that receiving product and service 
information by telephone helps them reap the benefits of a competitive marketplace; such 
consumers may value the savings and convenience that telemarketing often provides. Other 
consumers may wish to limit, or even stop altogether, the number of telemarketing calls they 
receive. Given the volume of telemarketing calls, we seek comment on whether the company- 
specific do-not-call approach adequately balances the interests of those consumers who wish to 
continue receiving telemarketing calls, and of the telemarketers who wish to reach them, against 
the interests of those who object to such sales calls. We note that, under the company-specific 
do-not-call approach, consumers must repeat their request not to be called on a case-by-case 
basis as calls are received. We seek comment on whether this approach is unreasonably 
burdensome for consumers. We also seek comment on how effective such requests have been in 
practice in preventing unwanted telephone solicitations.66 For example, we seek comment on 
whether such requests are typically honored, whether consumers continue to receive calls for 
some period of time after requesting that they be placed on a do-not-call list, and whether some 
telemarketers hang up before consumers can assert their “do-not-call” rights. In addition, we 
seek comment on whether consumers with hearing and speech disabilities often may be unable to 
convey a request not to be called to telem~keters.~’ 

15. As discussed above, changes in the marketplace and technological innovations 
since the Commission adopted its TCPA rules in 1992 may have reduced the effectiveness of the 
company-specific approach. For example, the widespread use of predictive dialers and 
answering machine detection technology results in many “hang-up” or “dead air” calls in which 
the consumer has no opportunity to request that the telemarketer not call in the future!’ The 

‘’ 47 U.S.C. 5 227(c)(l)(A). 

TCPA Order, 7 FCC Rcd at 8765-66, para. 23 

“47 C.F.R. 8 64.1200(e)(2)(iii) 

The U S .  Department of Justice has indicated that maintenance of a purely voluntary list by industry, or of 
separate do-not-call lists by various states, has not proven effective for consumers in ensuring that they will not 
receive unwanted telemarketing calls. See U S .  Department of Justice Comments filed in the FIT proceeding dated 
March 29,2002 at 4. 

‘’ See Telecommunications for the Deaf, Inc. Comments in the FTC proceeding dated April 15.2002 at 2 
(indicating that these consumers often receive calls from telemarketers that are not equipped to handle T l T  calls). 

68 See supra n. 37 and 38 
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FTC indicates that use of predictive dialers has increased dramatically in the past decade.69 The 
FTC notes that many consumers feel frightened, threatened, or harassed when receiving a pattern 
of such hang-up calls.70 In addition, there is no way for the consumer to determine whether such 
calls are placed by telemarketers or may be part of some illegitimate conduct. Such calls may 
also be particularly t y n g  for the elderly and persons with disabilities who may have difficulty 
reaching the phone only to be disconnected. Such calls may also be disruptive to the increasing 
number of individuals who now work from home by tying up telephone lines or dmonnecting 
telecommuters from the Internet.’’ We seek comment on what, if any, legitimate business or 
commercial speech interest is promoted by these calls. We seek comment on these issues and 
any other impact that changes in the telemarketing industry over the last decade have had on the 
overall effectiveness of the company-specific approach. 

16. In the TCPA Order, the Commission enumerated a number of advantages both to 
consumers and businesses in adopting a company-specific do-not-call approach. In particular, 
the Commission concluded that company-specific do-not-call lists: (1) were already maintained 
by many telemarketers; (2) allow residential subscribers to selectively halt calls from 
telemarketers; (3) allow businesses to gain useful information about consumer preferences; (4) 
protect consumer confidentiality because the lists would not be universally accessible; and ( 5 )  
impose the costs of protecting consumers on telemarketers rather than telephone companies or 
consumers.” We seek comment on whether these and any other potential advantages of the 
company-specific do-not-call approach remain valid today. In addition, we seek comment on 
whether the company-specific approach should be retained if the FTC, either acting alone or in 
conjunction with the Commission, adopts a national do-not-call list. Under such circumstances, 
we seek comment as to whether the benefits of retaining company-specific do-not-call lists to 
consumers would continue to outweigh the costs to telemarketers. Parties are strongly 
encouraged to provide empirical studies or other specific evidence whenever possible to support 
their arguments. 

17. If the Commission concludes that it should retain the company-specific do-not- 
call lists, we seek comment on whether the Commission should consider any additional 
modifications that would allow consumers greater flexibility to register on such lists. For 
example, we seek specific comment on whether companies should be required to provide a toll- 
free number andor a website that consumers can access to register their name on the do-not-call 
list. In addition, we seek comment on whether any additional measures should be taken to 
ensure that consumers with disabilities have the same opportunity as other consumers to request 
that they be placed on do-not-call lists. We also seek comment on whether companies should be 
required to respond affirmatively to such requests or otherwise provide some means of 

69 FTC Notice, 67 Fed. Reg. at 4523 

’ O  FTC Norice, 67 Fed. Reg. at 4523 

The number of Americans who work off-site has dramatically increased since 1990, when there were 3.4 million 
telecommuters in the United States. In 1999, almost 20 million people in the United States telecommuted. This 
figure represents an 80% increase from 1997. when there were 11.1 million telecommuters nationally. See General 
Telecommuting Quesrions, Midwest Institute for Telecommuting Education (MITE) (visited April 16,2002) 
<http://www.mite.org//z. 

72 TCPA Order, I FCC Rcd at 8765-66, para. 23. 

71 
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confirmation so that consumers may verify that their requests have been processed. As a related 
matter, we seek comment as to whether the Commission should set a specific time frame for 
companies to process do-not-call requests. We also ask whether the requirement that companies 
honor do-not-call requests for ten years is a reasonable length of time for consumers and 
telemarketer~.~~ In addition, we seek comment on any possible Commission or industry 
initiatives that would better inform consumers of their right to request placement on a company’s 
do-not-call list. We also seek comment on the effectiveness of any private sector initiatives, 
such as the Direct Marketing Association’s Telephone Preference Service, in reducing unwanted 
sales calls.74 Are there any industry “best practices” that might provide telemarketers with 
possible safe harbors from liability for violating our do-not-call rules? Finally, we seek 
comment on whether our rules should be modified to minimize unnecessary burdens on 
telemarketers. We seek comment on these and any other modifications that commenters may 
suggest that would better balance the goal of limiting unsolicited advertising against 
telemarketers’ burdens in conducting beneficial or otherwise legitimate telemarketing practices. 

Order implementing section 222 of the Communications Act of 1934, as amended.” Section 
222, entitled “Privacy of Customer Information,” obligates telecommunications carriers to 
protect the confidentiality of certain information. In the CPNI Order, the Commission 
determined that a telecommunications carrier may use a customer’s customer proprietary 
network information (CPNI)76 to market various services to a customer if that customer has 
provided its carrier with appropriate 
maintain their lists of consumers who do not wish to be called and to place a consumer on a do- 
not-call list if the consumer asks not to receive further solicitations?8 

18. IntemZav of sections 222 and 227. The Commission has recently released an 

The section 227 rules require telemarketers to 

19. We seek comment broadly on the interplay between sections 222 and 227. For 
example, if an individual places her name on her carrier’s do-not-call list under section 227 (or a 
national do-not-call list, if one were implemented), should such an express request not to be 
contacted by means of the telephone be honored even though the customer may also have 
provided implied (opt-out) consent under section 222 for use and disclosure of her CPNI? We 
believe that a consumer’s request to be placed on a telecommunications carrier’s do-not-call list 
limits that carrier’s ability to market to that consumer over the telephone. The carrier, however, 

73 In its 1995 Order, the Commission stated that it would monitor the effectiveness of the 10-year retention 
requirement and readdress the issue if necessary at a later date. See 1995 TCPA Reconsideration Order, IO FCC 
Rcd at 12398, para. 15. 

See supra n. 49 

See Telecommunications Carriers’ Use of Customer Proprietaw Nenvork lnfomration and Other Customer 
Information, Third Report and Order and Third Further Notice of Proposed Rulemaking, CC Docket Nos. 96-1 IS, 
96-149,00-257, FCC 02-214, (rel. July 25,2002) (CPNI Order). 

76 CPNI includes personal information such as the phone numbers called by a consumer. the length of phone calls, 
and services purchased by the consumer, such as call waiting. See CPNI Order, para. 7. 

77 The form of consent required varies with the CPNI uses and disclosures for which the carrier requests consent. 
Under an “opt-out” consent, if the customer fails to expressly advise the carrier that it does not want its CPNI used 
in the manner requested, then after a minimum thirty-day waiting period from the time notice is provided to the 
customer, the customer is deemed to have approved the requested use or disclosure. 

74 

75 

78 47 C.F.R. 5 64.1200(e)(iii); see also 47 U.S.C. 5 227(c). 
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may still market to that consumer, using her CPNI, in other ways (e.g., direct mail, email, etc.). 
Honoring a do not call request under section 227 does not render a consent under section 222 a 
nullity, but instead merely limits the manner of contact (Le., marketing over the telephone) 
consistent with the express request of the customer under section 227. Further, we believe it 
likely that permitting a section 222 opt-out consent to eliminate or trump a section 227 do not 
call request would lead to customer confusion concerning privacy rights and the actions required 
to secure those rights. We request comment on our tentative conclusion, as well as on the 
rationale underlying that conclusion. We also request comment on whether we should reach that 
same tentative conclusion where the form of consent provided under section 222 is an express 
opt-in consent. Commenters should also analyze those constitutional considerations that may 
influence our determination, and explain with articularity how their recommendations are 
consistent with first amendment requirements. 79 

20. As discussed below, the Commission’s rules permit an exemption for companies 
to deliver artificial or prerecorded message calls to consumers with whom they have an 
“established business relationship.”80 The Commission seeks comment on what effect the 
established business relationship exemption might have on the telecommunications industry, if a 
national do-not-call list is established. Should we consider modifying the definition of 
“established business relationship” so that a company that has a relationship with a customer 
based on one type of product or service may not call consumers on the do-not-call list to 
advertise a different service or product? 

b. Network Technologies 

21. We seek comment on whether network technologies have been developed over 
the last decade that may allow consumers to avoid receiving unwanted telephone solicitations. If 
so, we seek comment on whether and how these technologies should influence our analysis of 
the merits of revising our company-specific do-not-call rules or possibly adopting a national do- 
not-call list. In particular, we seek comment on what factors the Commission should consider in 
deciding whether to rely on these technologies. In the 1992 TCPA Order, the Commission 
rejected the network technology method of avoiding unwanted telephone  solicitation^.^' In 
particular, the Commission considered whether to require telemarketers to use a special area 
code or telephone number prefix that would allow consumers to block such calls using automatic 
number identification (ANI)” or a caller ID service. Based on the costs and technical barriers to 
implement this alternative, however, the Commission concluded that this solution was not the 
best means for accomplishing the objectives of the TCPA at that time.s3 The Commission also 
noted that it was unclear whether fees on telemarketers would be sufficient to cover the costs of 

See Central Hudson, 447 U S .  564-65. 

See infra para. 34. See also 47 C.F.R. § 64.1200(~)(3). 

TCPA Order, 7 FCC Rcd at 8761-62, paras. 16-17. 

79 

80 

81 

**The term “ANI” (automatic number identification) refers to the delivery of the calling party’s billing number by a 
local exchange carrier to any interconnecting carrier for billing or routing purposes, and to the subsequent delivery 
of such number to end users. 47 C.F.R. 5 64.16M)(b). 

83 TCPA Order, 7 FCC Rcd at 8762, para. 17 (noting that the more than 30,000 businesses engaged in telemarketing 
would be required to incur costs associated with changing their telephone numbers). 
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making call blocking technology universally available, raising the possibility that such costs 
would be passed on to residential telephone subscribers, in violation of the TCPA.8J We seek 
comment on whether these concerns remain persuasive today. We seek comment on whether we 
should consider any other technologies in this context, and, if so, we ask commenters to include 
a brief explanation of how these technologies operate and how much they would cost to 
implement. 

22. Under the Commission’s rules, with certain limited exceptions, common carriers 
using Signaling System 7 (SS7) and offering or subscribing to any service based on SS7 
functionality are required to transmit the calling party number (CPN) associated with an 
interstate call to interconnecting carriers.85 As discussed in greater detail below, we take this 
opportunity to seek comment on whether the Commission should consider any additional “caller 
ID” requirements in the context of its review of the TCPA rules. Specifically, should the 
Commission require telemarketers to transmit the name and telephone number of the calling 
party, when possible, or prohibit them from blocking or altering the transmission of such 
information?86 We also seek comment on what impact any changes to our “caller ID” rules 
might have on existing state “caller ID” rules. 

C. Autodialers 

23. Definirion. Section 227 and the Commission’s implementing regulations define 
automatic telephone dialing systems as “equipment which has the capacity to store or produce 
telephone numbers to be called using a random or sequential number generator and to dial such 
n~mbers.”~’ The Commission seeks comment on the definition of “automatic telephone dialing 
system’’ (or “autodialer”) and whether it is necessary to identify the technologies section 227 is 
designed to address. The TCPA and Commission’s rules prohibit calls using an autodialer to 
emergency telephone lines, to the telephone line of a guest room of a health care facility, to a 
paging service, cellular telephone service, specialized mobile radio service, or other radio 
common camer service, or any service for which the called party is charged for the In 
addition, Commission rules provide that all artificial or prerecorded messages delivered by an 
autodialer shall, at the beginning of the message, state the identity of the entity initiating the call 
and, during the message, the telephone number or address of such entity.89 The Commission has 
received inquiries about whether certain technologies fall within these restrictions, given that 
they may or may not be classified as “automatic telephone dialing systems.” 

24. The legislative history of the TCPA suggests that autodialer-generated calls are 

84 TCPA Order, 7 FCC Rc: at 8762, para. 17. 

’’ See47C.F.R.§§64.1600,64.1601. 

86 See infru, para. 26. See also 2001 United States House Bill No. 90, 107Ih Congress (proposing to amend the 
Communications Act of 1934 to prohibit telemarketers from interfering with the caller identification service of any 
person to whom a telephone solicitation is made). 

”47  U.S.C. 5 227(a)(l);47 C.F.R. 5 64.1200(f)(l). 

47 U.S.C. 5 227(b)(l)(A)(i)-(iii); 47 C.F.R. 5 64.1200(a)( l)(i)-(iii). 

89 47 C.F.R. 5 64.1200(d)(l) and ( 2 ) .  
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more intrusive to the privacy concerns of the called party than live solicitations.g0 An autodialer 
can generate far more calls to residences than a telemarketer can manually!’ In addition, an 
autodialer is frequently used to send artificial or prerecorded messages, which the legislative 
history suggests are often a greater nuisance and invasion of privacy than calls placed by ‘‘live’’ 
persons.92 We seek comment on this reading of the legislative history and whether Congress 
intended the definition of “automatic telephone dialing system” to be broad enough to include 
any equipment that dials numbers automatically, either by producing 10-digit telephone numbers 
arbitrarily or generating them from a database of existing telephone numbers. The Commission 
recognizes that in the last decade new technologies have emerged to assist telemarketers in 
dialing the telephone numbers of potential customers. More sophisticated dialing systems, such 
as predictive dialersg3 and other electronic hardware and software containing databases of 
telephone numbers, are now widely used by telemarketers to increase productivity and lower 
costs. Therefore, we ask commenters to provide information on the various technologies used to 
dial telephone numbers. We invite comment on the use of random and sequential number 
generators and whether an autodialer can generate phone calls from a database of existing 
numbers. If a particular technology generates numbers at random, how does a telemarketer 
comply with the law to avoid calling emergency phone lines, health care facilities, pager 
numbers, and wireless telephone numbers? In light of new technologies and the legislative 
history, is there a need to refine the definition in our rules to better balance the goal of limiting 
unsolicited advertising against the burdens on telemarketers and their interest in providing 
beneficial telemarketing services? 

25. Autodialed Calls to Residences and Businesses. Additionally, the Commission 
seeks input from commenters about the costs and benefits of adopting rules to further restrict the 
use of autodialers to dial residential and business telephone numbers. We specifically seek 
comment on the practice of using automatic telephone dialing equipment to dial large blocks of 
telephone numbers in order to identify lines that belong to telephone facsimile machines.% 
Should the Commission adopt rules to restrict this practice? 

“Computerized calls are the scourge of modem civilization. They wake us up in the morning; they interrupt our 
dinner at night; they force the sick and elderly out of bed; they hound us until we want to rip the telephone right out 
of the wall . . . [Olwning a telephone does not give the world the right and privilege to assault the consumer with 
machine-generated telephone calls.” 137 CONG. REC. S9874 (July 8. 199l)(statement of Sen. Hollings). 

91 Representative Markey noted that “[tloday in America. more than 300.000 solicitors make more than 18 million 
calls every day in the United States, while some 75,000 stock brokers make 1.5 billion telemarketing calls a year. 
Automatic dialing machines, on the other hand, have the capacity IO call 20 million Americans during the course of 
a single day, with each individual machine delivering a prerecorded message to 1,OOO homes.” 137 CONG. REC. 
H10.341 (Nov. 18. 1991). 

’* See S. REP. NO. 102-178, at 2 (1991). Congress found that complaints about automated calls included the fact that 
such calls fill the entire tape of an answering machine. thereby preventing the called party from receiving other 
messages from other callers. 

93 See supra text accompanying note 37. 

94 This practice. sometimes referred to as “war dialing.” uses automated equipment IO dial telephone numbers, 
generally sequentially, and software to determine whether each number is associated with a fax or voice line. We 
emphasize that any such autodialed calls to emergency lines, health care facilities. paging services and any service 
for which the called party is charged for the call would be prohibited under the TCPA. See 47 U.S.C. 5 
227(b)(l)(A)(i)-(iii); 47 C.F.R. 8 64.1200(a)( l)(i)-(iii). 
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26. Predictive Dialers. We seek specific comment on whether a predictive dialer. as 
a form of automatic telephone dialing system, is subject to the ban on calls to emergency lines, 
health care facilities, paging services, and any service for which the called party is charged for 
the call!5 Specifically, we ask whether a predictive dialer that dials telephone numbers usin a 
computer database of numbers falls under the TCPA’s restrictions on the use of autodialers. 
We seek comment on whether the Commission should adopt rules to further restrict the use of 
predictive dialers to dial consumers’ telephone numbers9’ In addition to automatically dialing 
numbers, predictive dialers are set up to “predict” the average time it takes for a consumer to 
answer the phone and when a telemarketer will be free to take the next call. When a consumer 
answers the telephone, a predictive dialer transfers the call to an available telemarketer. When a 
predictive dialer simultaneously dials more numbers than the telemarketers can handle, some of 
the calls are disconnected. The consumer may hear silence on the line as the call is being 
transferred or a “click as the call is dk~onnected .~~ In 1991, the Commission received a total of 
757 complaints regarding calls placed to subscribers by autodialers.w From June 2000 to 
December 2001, the Commission received over 1,500 inquiries about predictive dialing alone. 
In addition, the consumer alert titled “Predictive Dialing: Silence on the Other End of the Line” 
has received over 16,000 hits on the Commission’s website since the alert was posted in 
February of 2001.100 In light of the increased use of predictive dialers, the Commission seeks 
recommendations on what approaches we might take to minimize any harm that results from the 
use of predictive dialers. Cognizant of the benefits of predictive dialing to the telemarketing 
industry,”’ the Commission invites comment on whether requiring a maximum setting on the 
number of abandoned calls’o2 or requiring telemarketers who use predictive dialers to also 
transmit caller ID information are feasible options for telemarketers. We also seek comment on 
whether prohibiting telemarketers from bloclung caller ID information would alleviate the harm 
that results when predictive dialers abandon calls.’03 As noted earlier, under the Commission’s 

9% 

See 47 U.S.C. 5 227(b)(l)(A)(i)-(iii); 47 C.F.R. $ 64.1200(a)(l)(i)-(iii) 95 

% See, e.g.. Kaplan v. Ludwig and Kustom Karpef Kleoners, Inc., County of Wayne, New York (June 6,2000) 
(finding that equipment that uses a computer database to dial numbers is not an “automatic telephone dialing 
system” under the TCPA); see also discussion of “automatic telephone dialing system,” supra paras. 23-24. 

Oklahoma Governor Frank Keating signed a bill in June, 2002 (HB-2837) that bans the use of automatic or 
predictive dialing devices that cause the volume of abandoned calls to exceed 5% of answered calls per day in any 
telemarketing campaign. 

98 See supra n. 38 

No. 92-90,7 FCC Rcd 2736 at 2740, para. 24 (1992) (1992 NPRM). 

I w  Source: The Commission’s Consumer & Governmental Affairs Bureau (CGB). See 
htt~://ww~~.fcc.~ov/c/ceb/consumerfact~~i~iveAlert.html.  

lo’ The Direct Marketing Association (DMA) explains that predictive dialers enable small and large companies to 
reach more customers: allow smaller telemarketers to compete with larger competitors, allow companies to provide 
a greater number of services at lower prices; and allow telemarketers to better target customers most likely interested 
in telemarketing offers. See DMA’s comments tiled with the FTC at 43-44. 

IO2 The Direct Marketing Association (DMA) recommends that its members voluntarily abide by a 5% abandonment 
rate on calls. 

Consumers would then be able to identify the number of the calling entity and arguably would be better able to 

97 

See In the Matfer oftlie Telephone Consumer Protection Act of 1991, Notice ofproposed Rulemaking, CC Docket w 

102 

hold telemarketers accountable for their practices. 
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caller ID rules, common carriers using SS7 and offering or subscribing to any service based on 
SS7 functionality are re uired to transmit the CPN associated with an interstate call to 
interconnecting caniersqU If the Commission were to adopt rules regarding the transmission of 
caller ID information by telemarketers, should we consider amending the caller ID rules in any 
way to ensure the two sets of rules are consistent? We also invite commenters to suggest 
alternative approaches to the problems associated with abandoned calls. 

Answering Machine Detection (AMD) technology that monitors calls once they are answered.Io5 
According to DialAmerica Marketing, Inc., AMD can be used along with automatic dialing 
systems to deliver telemarketing calls. AMD may either send a prerecorded message to an 
answering machine or transfer the call to a telemarketer once it detects that a customer has 
answered the call. According to comments filed with the FTC, if the AMD detects “noise” (e.g., 
the word “Hello”) followed by silence, it assumes that a person has answered the phone. If the 
AMD detects noise for several seconds, it assumes that it is an answering machine message.Iw 
In either case, the AMD may be programmed to disconnect the call or send a prerecorded 
message to an answering machine. In the event that a person has answered the telephone and the 
call is transferred to a sales representative, the use of AMD involves the monitoring of the line 
for several seconds and may create “dead air” while the call is being transferred. The 
Commission seeks comment on the use of AMD by the telemarketing industry and whether 
AhD technology is responsible for much of the “dead air” consumers encounter. We also seek 
comment on whether consumers are most frustrated with the delay in response as the call is 
transferred to a telemarketer, or with calls that are abandoned entirely, or with both. Would 
restrictions on the use of AMD serve to alleviate the problem of “dead air?” Should restrictions 
on AMD be implemented in conjunction with restrictions on autodialers and predictive dialers? 
Commenters are strongly encouraged to support their arguments with empirical studies or other 
specific evidence. 

27. Answerins? Machine Detection. Another reason for “dead air” may be the use of 

d. Identification Requirements 

28. Commission regulations require that a person or entity making a telephone 
solicitation must provide the called party with the name of the individual caller, the name of the 
person or entity on whose behalf the call is being made, and a telephone number or address at 

IO4 See 47 C.F.R. 5 64.1601(a). The Commission’s caller ID rules also require common carriers to notify subscribers 
that their telephone numbers may be identified by the calling party. In addition to CPN transmission and subscriber 
notification requirements, the Commission implemented rules to protect the privacy of the called and calling parties. 
Specifically, the rules require carriers to recognize $67 as a request for privacy. 47 C.F.R. 5 64.1601(b). Dialing 
*67 before placing a call allows subscribers to block their numbers from transmission to the public switched 
network. Carriers must also recognize *82 as a request that the CPN be transmitted on an otherwise blocked line. 
Per call unblocking allows subscribers that have permanently blocked lines to unblock their lines on a per call basis, 
thus allowing passage of the CPN. The rules also prohibit carriers from revealing the calling party’s name or 
number, and prohibit carriers from allowing the called party to return automatically the call (via Automatic Call 
Return, or “ACR”), when the original calling party invokes privacy. 47 C.F.R. 9 1601(b). Section 64.1601(a) shall 
not apply when a local exchange carrier with SS7 capability does not have the software to provide +67 or *82 
functionalities. Such carriers are prohibited from passing CPN. 47 C.F.R. 9 1601(d)(2). 

See DialAmerica Marketing, Inc.’s comments filed with the FTC at 19-20. 10s 

“‘See, e.&, DialAmerica Marketing, Inc.’s comments filed with the FTC at 19-22 
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which the person or entity may be c~ntacted.’~’ The term “telephone solicitation” is defined to 
mean the initiation of a telephone call or message for the purpose of encouraging the purchase or 
rental o f .  . . property, goods, or services . . .” (emphasis added).”’ The TCPA clearly imposes 
identification requirements upon artificial and prerecorded voice messagesiw and our 
identification rules apply without limitation to “any telephone solicitation to a residential 
telephone subscriber.”’10 Nonetheless, we seek comment on whether we should modify our rules 
to state expressly that the identification requirements apply to otherwise lawful artificial or 
prerecorded messages, as well as to live solicitation calls. 

29. Under Commission rules, telemarketers who use autodialers to send artificial or 
prerecorded messages similarly must identify themselves by name and phone number or 
address.”’ We seek comment on the Commission’s identification requirement at 47 C.F.R. 5 
64.1200(d) and its applicability to predictive dialing and other circumstances involving 
abandoned telemarketing calls. We note that, in its discussion on predictive dialing, the FTC 
maintains that telemarketers who abandon calls are violating 5 310.4(d) of the Telemarketing 
Sales Rule.’” The ITC states that, under its rules, when a telemarketer calls a consumer, the 
telemarketer is required to disclose identifying information to the person receiving the call. 
According to the FTC, the consumer is “receiving the call” when the consumer answers the 
telephone. ‘ I 3  Therefore, if a predictive dialer abandons the call before the telemarketer identifies 
himself or herself, the FTC proposes that the telemarketer is violating the Telemarketing Sales 
Rule. We seek comment on whether the Commission should reach a similar conclusion. 

e. Artificial or Prerecorded Voice Messages 

(i) Commercial and Non-Commercial Calls 

The TCPA and Commission rules prohibit telephone calls to residences using an 30. 
artificial or prerecorded voice to deliver a message without the prior express consent of the 
called party, unless the call is for emergency purposes or is specifically e~empted .”~  
Commission rules exempt calls that are non-commercial as well as commercial calls that do not 
include the transmission of any unsolicited advertisement.li5 The rules define “unsolicited 
advertisement” to mean “any material advertising the commercial availability or quality of any 
property, goods, or services which is transmitted to any person without that person’s prior 
express invitation or permission.”’ I 6  While the Commission has declined to create specific 

lo’ 47 C.F.R. § 64.1200(e)(2)(iv). 

lo* 47 U.S.C. 

I W  47 U.S.C. § 227(d)(3)(A). 

’ l o  47 C.F.R. § 64.1200(e)(2)(iv). 

”’ 47 C.F.R. § 64.1200(d)(l) and (2). 

‘Iz See FTC Notice, 67 Fed. Reg. at 4524; 16 C.F.R. Part 310. 

227(a)(3); 47 C.F.R. 5 64.1200(0(3). 

See FTC Notice, 67 Fed. Reg. at 4524. 

47 U.S.C. §227(b)(I)(B); 47 C.F.R. 5 64.1200(a)(2). 

113 

‘Is See 47 U.S.C. § 227(b)(2)(b); 47 C.F.R. 5 64.1200(c)(l) and (21, 

‘I6 47 C.F.R. 5 64.1200(f)(5). 
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categories of non-commercial exemptions (other than for tax-exempt nonprofit organizations, 
discussed below), it noted that messages that do not seek to sell a product or service do not tread 
heavily upon the consumer interests implicated by section 227.”’ Therefore, the Commission 
determined that calls conducting research, market surveys, political polling, or similar activities 
which do not involve solicitation as defined by the rules are exempt from the prohibition on 
prerecorded messages.”* We note here that the exemption for non-commercial calls applies to a 
wide range of entities, some of which are engaged in political or religious discourse. This 
Commission does not intend in this NF’W to seek comment on the exemption as it applies to 
political and religious speech.”’ 

31. We specifically seek comment on artificial or prerecorded messages containing 
offers for free goods or services (including free estimates or free analyses) and messages with 
“information-only” about products. We also invite comment about calls seelung people to help 
sell or market a business’ products (a lund of “help wanted” message).’” We note that, while 
these calls do not purport to sell something, they often contain messages advertising the quality 
of certain goods or services and are intended to generate future business. Such messages usually 
include phone numbers that consumers can call to obtain further information, at which time the 
seller offers additional goods or services for purchase. Such calls arguably have a dual purpose, 
as in the case when a business calls to inquire about a customer’s satisfaction with a product or 
service already purchased, but is nevertheless motivated in part by the desire to ultimately sell 
additional goods or services. The Commission therefore seeks comment on whether our rules 
would better serve consumers and businesses if they more explicitly addressed those calls that 
include information about a product or service but do not immediately solicit a purchase. Would 
it balance the interests of consumers and telemarketers more effectively for us to clarify that calls 
containing offers for free goods or services are prohibited without the prior express consent of 
the called party? Would such action assist telemarketers in their efforts to comply with our rules, 
as well as reduce the number of unwanted telephone solicitations? Again, as stated above, we 
note that we are not seeking comment regarding political or religious speech.”’ 

32. Based on public inquiries, we also seek comment on prerecorded messages sent 
by radio stations or television broadcasters that encourage telephone subscribers to tune in at a 
particular time for a chance to win a prize or some similar opportunity.’2’ Does the Commission 

’ I 7  See 1992 NPRM, 7 FCC Rcd at 2737, para. 11. Among the examples of calls that do not include the transmission 
of any unsolicited advertisement, the Commission cited calls from a business that wishes to advise its employees of 
a late opening time due to weather; or calls from a nationwide organization that wishes to remind members of an 
upcoming meeting or change in schedule; or calls from a catalogue or delivery company to confirm the arrival, 
shipment, or delivery date of a product to a customer. We note that such calls also would be covered by the 
exemption for an established business relationship. Sec 17 C.F.R. 5 64.1200(~)(3). 

See TCPA Order, 7 FCC Rcd at 8774, para. 41 

See TCPA, Section 2( 13), reprinted iu 7 FCC Rcd 2736 at 2745 

118 

119 

I m  Another example of a “help wanted call might include a message from an insurance company recruiting agents 
to help sell insurance policies. See, e.g.. Lut: Appellate Services. Inc. v. Curry. 859 F.Supp. 180 (E.D. Pa. 1994) 
(finding that “help-wanted” fax messages are not unsolicited advertisements under the TCPA). 

1 2 ’  See supra para. 30. 

See. e.&. Request for Clarification from Robert Biggerstaff. April 12.2000, CC Docket No. 92-90. I22 
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need to specifically address these kinds of telemarketing calls, and, if so, what rules might we 
adopt to appropriately balance consumers’ interest in restricting unsolicited advertising with 
commercial freedoms of speech? 

(i) Tax-Exempt Nonprofit Organizations 

The TCPA excludes calls or messages by tax-exempt nonprofit organizations 33. 
from the definition of “telephone s~licitation.”’~~ In the TCPA Order, the Commission 
concluded that calls by tax-exempt nonprofit organizations also should be exempt from the 
prohibition on prerecorded messages to residences as non-commercial calls.’24 Noting that the 
TCPA seeks primarily to protect subscribers from unrestricted commercial telemarketing 
activities, the Commission found no evidence to show that non-commercial calls represented as 
serious a concern for telephone subscribers as unsolicited commercial calls.’25 In addition, the 
Commission determined that calls made by independent telemarketers on behalf of tax-exempt 
nonprofit organizations are not subject to our rules governing telephone 
point out, however, that the Commission has received inquiries over the years about certain 
practices by nonprofit organizations. We take this opportunity to seek comment on calls made 
jointly by nonprofit and for-profit organizations and whether they should be exempt from the 
restrictions on telephone solicitations and prerecorded messages. For example, if a nonprofit 
organization calls consumers to sell another company’s magazines and receives a portion of the 
proceeds, should such calls fall within the exemption? We emphasize in this NPRM that the 
exemption for tax-exempt nonprofit organizations applies to religious and political organizations 
that have likewise received tax exempt status from the U.S. government. We note here that the 
exemption for non-commercial calls applies to a wide range of entities, some of which are 
engaged in political or religious discourse. In this NPRM, we do not seek comment on the 
exemption as it applies to political and religious speech.12’ We emphasize that we do not seek 
comment in this notice on the exemption as it applies to political and religious speech whether 
conducted by nonprofit organizations or for-profit organizations on behalf of nonprofit 
organizations. We note that the statute and our rules clearly apply already to messages that are 
predominantly commercial in nature, and that we will not hesitate to consider enforcement action 
should the provider of an otherwise commercial message seek to immunize itself by simply 
inserting purportedly “non-commercial” content into that message. 

We 

(ii) Established Business Relationship 

34. In the TCPA Order, the Commission determined that, based on the record and 
legislative history, the TCPA permits an “established business relationship” exemption from the 

I*’ 47 U.S.C. 5 227(a)(3)(C). The Commission later clarified that telemarketers who solicit on behalf of tax-exempt 
nonprofit organizations also are not subject to the rules governing telephone solicitations. See 1995 TCPA 
Reconsideratioft Order, 10 FCC Rcd at 12397, para. 13. 

See TCPA Order, 7 FCC Rcd at 8773-74, para. 40; see also 47 U.S.C. 8 227(a)(3)(C) and 47 C.F.R. 3 
64.1200(~)(4). 

‘I5 See TCPA Order, 7 FCC Rcd at 8173-8114, para. 40. 

124 

See 1995 TCPA Reconsiderarion Order, 10 FCC Rcd at 12397, para. 13. 126 

”’ See TCPA. Section 2( 13). reprinted in 7 FCC Rcd 2736 at 2745 
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restrictions on artificial or prerecorded message calls to residences.I2' The Commission 
concluded that a solicitation to someone with whom a prior business relationship exists does not 
adversely affect subscriber privacy interests.129 The Commission defined the term "established 
business relationship" to mean "a prior or existing relationship formed by a voluntary two-way 
communication between a person or entity and a residential subscriber with or without an 
exchange of consideration, on the basis of an inquiry, application, purchase or transaction by the 
residential subscriber regarding products or services offered by such person or entity, which 
relationship has not been previously terminated by either 
whether any circumstances have developed that would justify revisiting these conclusions. If so, 
would revisiting the exemption interfere with ongoing business relationships or impede 
communications between businesses and their customers, particularly for small businesses? 
Should the Commission specify by rule the particular circumstances that would establish the 
requisite business relationship? We seek comment specifically on whether we should clarify the 
type of consumer inquiry that would create an established business relationship for purposes of 
the e~emption.'~' For example, need we clarify that a consumer's request for information related 
to business hours or directions to a business location is not an inquiry that would establish the 
requisite business relationship?13* The Commission also invites comment on whether merely 
asking at a previous time about a company's products, services, or prices could establish a prior 
business re1ati0nship.l~~ If so, is there any time limitation to such relationships? 

We seek comment on 

35. We also seek comment on the interplay between the established business 
relationship exemption and a customer's request not to receive calls from a person or entity with 
which the customer has a prior business re1ation~hip.l~~ In the TCPA Order, the Commission 

I2'See TCPA Order. 7 FCC Rcd at 8770, para. 34; 47 C.F.R. 8 64.1200(~)(3). 

See TCPA Order, 7 FCC Rcd at 8770, para. 34. 129 

'"47 C.F.R. 5 64.1200(t)(4). 

The Commission noted in the TCPA Order that persons who knowingly release their phone numbers have in 
effect given their invitation or permission tobe called at the number which they have given, absent instructions to 
the contrary. However, a party making an inquiry cannot be considered to have given prior express consent to future 
autodialed or prerecorded message calls simply because that party's number has been "captured" by an ANI device 
or similar system. Nor can a customer inquiry be considered to create a business relationship where the consumer's 
number has been captured absent that consumer's express invitation or permission to be contacted at the captured 
number. See TCPA Order, 7 FCC Rcd at 8769-71, paras. 31 and 35, n. 67. 

to the residential telephone subscriber, the caller cannot be considered to have given an invitation or permission to 
receive autodialer or prerecorded voice message calls. See TCPA Order, 7 FCC Rcd at 8769. para. 31. 

133 We note the following legislative history on this issue: "In the Committee's view. an 'established business 
relationship' also could be based UpO\i any prior transaction, negotiation, or inquiry between the called party and the 
business entity that has occurred during a reasonable period of time. However, the Committee strongly believes that 
a subsequent telemarketing solicitation by an entity with an 'established business relationship' to an objecting 
consumer must be substantially related to the product or service which formed the basis of the prior relationship. By 
requiring this type of relationship, the Committee expects that otherwise objecting consumers would be less annoyed 
and surprised by this type of unsolicited call since the consumer would have a recently established interest in the 
specific products or services." H.R. Rep. NO. 102-317, at 14, 102"6 Cong. 1% Sess. (1991). 

discussion about the effect of the established business relationship exemption on the telecommunications industry. 
supra para. 20. 

131 

The Commission emphasized that, if a caller's number is "captured by a caller ID or ANI device without notice 132 

See, e.&, Request for Clarification from Robert Biggerstaff, May I ,  2000, CC Docket No. 92-90; see also I34 
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noted that a business may not make telephone solicitations to an existing or former customer 
who has asked to be placed on that company’s do-not-call list.’35 The Commission explained 
that a customer’s request to be placed on the company’s do-not-call list terminates the business 
relationship between the company and that customer for the purpose of any future s~l ic i ta t ion.’~~ 
We seek comment on the effect of a do-not-call request on a prior business relationship. 
Specifically, should a company be obligated to honor a do-not-call request even when the 
customer continues to do business with the entity makmg the  solicitation^?'^' Or is the 
consumer obligated to first terminate all business with the company before the company must 
suspend solicitation calls to that customer? For example, must a consumer who subscribes to a 
daily newspaper or holds a credit card cancel the news aper subscription or credit card in order 
to stop future solicitation calls from those businesses?’ * 2 

f. Time of Day Restrictions 

36. In the TCPA Order, the Commission concluded that it was in the public interest to 
impose time of day restrictions on telephone solicitations as reasonable limitations on 
telemarketing to  residence^.'^' Accordingly, the Commission implemented regulations that 
prohibited unsolicited sales calls before 8:OO am and after 9:OO pm local time at the called party’s 
l~cation.’~’ As part of our review of the current TCPA rules, we seek comment on how effective 
these time restrictions have been at limiting objectionable solicitation calls. The ~ C ’ S  
Telemarketing Sales Rule also includes calling time restrictions that are consistent with the 
FCC’s rules on calling  hour^.'^' The FTC indicates that the current calling time restrictions 
provide reasonable protections for consumers’ privacy while not burdening the telemarketing 
industry.I4* The FTC also notes that altering the calling hours under the TSR would create a 

”’See TCPA Order, 7 FCC Rcd at 8770, n. 63. 

136 See TCPA Order, 7 FCC Rcd at 8770. n. 63; see also H.R. Rep. No. 102-317, at 15-16. 102“d Cong. 1” Sess. 
(1991) (“If a subscriber asks a company with whom it has an established relationship not to call again, the company 
has an obligation to honor the request and avoid further contacts. Despite the fact that objecting subscribers can be 
called based on an ‘established business relationship,’ it is the strongly held view of the Committee that once a 
subscriber objects to a business that calls based on an established relationship, such business must honor this second 
objection and implement procedures not to call that twice-objecting subscriber again”). 

13’ Two examples of an “ongoing relationship” might include: (1) a consumer who subscribes to a newspaper and 
requests that the newspaper not call again about other services; or (2) a consumer who holds a credit card with a 
company and has asked not to receive future telephone solicitations. Should a call by a newspaper or magazine to 
renew a subscription be permitted because of an existing business relationship, even after the customer has requested 
that the company not call again? 

See, e.& Charvat v. Dispatch Consumer Services, lnc.. et al., 769 N.E.2d 829 (Ohio 2002) (finding that an 
existing customer can effectively terminate an “established business relationship” for purposes of the TCPA, by 
requesting to be placed on a do-not-call list). 

n9 See TCPA Order, 7 FCC Rcd at 8767-68, paras. 25-26 

47 C.F.R. § 64.1200(e)(l). The Commission later clarified that calls made before 8 am or after 9 pm do not 
violate the TCPA rules if they are made with the prior express invitation or permission of the resident. If a resident 
withdraws express consent, however, any further solicitations to that resident by or on behalf of the same person or 
entity will be subject to the Commission’s rules on telephone solicitations barring calls before 8 am or after 9 pm. 
1995 TCPA Reconsideration Order, 10 FCC Rcd at 12396, paras. 10-11. 

14’ 16 C.F.R. $ 310.4(c). 

14’ FTC Notice, 67 Fed. Reg. at 4521 
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conflict in the federal [FCC] regulations governing telemarketer~.’~~ We seek comment on this 
reasoning. In addition, should more restrictive calling times be adopted only in the event a 
national do-not-call list is not established, or could they work in conjunction with a national 
registry to better protect consumers from receiving telephone solicitations to which they object? 

g. Unsolicited Facsimile Advertisements 

37. The TCPA prohibits the transmission of unsolicited advertisements by telephone 
facsimile machines’” and requires those sending any messages via telephone facsimile machines 
to identify themselves to message  recipient^.'^^ We seek comment on the continued 
effectiveness of these regulations and on any developing technologies, such as computerized fax 
servers, that might warrant revisiting the rules on unsolicited faxes. In considering any possible 
rule changes, we will take into account both the record developed during this proceeding, as well 
as the Commission’s extensive enforcement experience regarding the rules on unsolicited fax 
advertisements. 

(i) Prior Express Invitation or Permission 

38. The TCPA prohibits the sending of unsolicited advertisements to telephone 
facsimile machines.’46 The Commission’s N k S  define an unsolicited advertisement as “any 
material advertising the commercial availability or quality of any property, goods, or services 
which is transmitted to any person without that person’s prior express invitation or 
permi~sion.”’~’ We seek comment on the need to clarify what constitutes prior express invitation 
or permission for purposes of sending an unsolicited fax. In the 1995 TCPA Reconsiderarion 
Order, the Commission determined that the intent of the TCPA was not to equate mere 
distribution or publication of a telephone facsimile number with prior express permission or 
invitation to receive such  advertisement^.'^^ The Commission determined that given the variety 
of ways in which fax numbers may be dstributed, it was appropriate to treat the issue of consent 
in any complaint on a case-by-case basis.’49 We seek comment on the circumstances in which 

143 FTC Notice, 67 Fed. Reg. at 4521 

47 U.S.C. § 227(b)(l)(C). The TCPA’s provision on unsolicited faxes has beem held unconstitutional by one 
United States district court on grounds that it violates the First Amendment’s guarantee of freedom of speech. See 
State ofMissouri, ex rei. Nixon v. Anierican Blast Far,  Inc., er al.. 196 F. Supp.2d 920 (E.D. Mo. Mar. 13,2002); 
appeal pending Nos. 02-2705 & 02-2707 (8’ Circuit). But see. Taus  v. American Blast Fax, 121 F.Supp.2d 1085, 
1091-92 (W.D. Tex. 2000). Kenro, hic. 11. Far Daily. Inc., 962 F. Supp. 1162. 1167-69 (S.D. Ind. 1997). Destination 
Ventures, Lrd. v. FCC, 46 F.3d 54 (9Ih Cir. 1995) (holding that the TCPA’s ban on unsolicited faxes did not violate 
the First Amendment), affg 844 F. Supp. 632,634-40 (D. Or. 1994). Minnesota v. Sunbeit Communications and 
Marketing, Civil No. 02-CV-770 (JEUJGL) (D. Minn. Sept. 4,2002). 

“’ 47 U.S.C. 5 227(d)(1). The Commission determined that the sender of a facsimile message is the creator of the 
content of the message. See 1997 Reconsideration Order, 12 FCC Rcd at 4613, para. 6. 

144 

47 U.S.C. 5 227(b)(l)(C). 

“’47 C.F.R. 5 64.1200(f)(5). 

See 1995 TCPA Reconsideration Order, 10 FCC Rcd at 12408, para. 37 

See 1995 TCPA Reconsideration Order, IOFCC Rcd at 12408-9, para. 37. The Commission noted that facsimile 

148 

149 

numbers may be distributed using business cards, advertisements, directory listings. trade journals, or by 
membership in an association. 
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facsimile numbers are distributed or published by individuals and businesses. We invite 
comment specifically on the issue of membership in a trade association or similar group. For 
example, should the publication of one’s fax number in an organization’s directory constitute an 
invitation or permission to receive an unsolicited fax?’” The Commission also seeks comment 
on what effect its case-by-case analysis has  had on the number of unsolicited faxes sent to 
consumers and on costs incurred by the recipients of such faxes. 

(ii) Established Business Relationship 

We seek comment on the Commission’s determination that a prior business 
relationship between a fax sender and recipient establishes the requisite consent to receive 
telephone facsimile advertisement tran~missi0ns.l~~ This determination has amounted to an 
effective exemption from the prohibition on sending unsolicited facsimile advertisements, 
although our rules do not expressly provide for such an exemption. We ask whether, in practice, 
the Commission’s previous determination has served to protect ongoing business relationships 
and whether it has had any adverse impact on consumer privacy. If we were to preserve the 
“exemption,” should we amend our rules to expressly provide for it? We also seek comment on 
the need to clarify the scope of the “exemption.” For instance, should a company that has an 
established relationship with a customer based on one type of product or service also be allowed 
to send unsolicited faxes about a different service or product? We invite comment on a 
consumer’s authority to stop faxes to his facsimile number from a business with which he has an 
established relationship. Is it necessary for the Commission to adopt rules to protect consumers 
from unsolicited faxes in such circumstances? 

39. 

(iii) Fax Broadcasters 

40. We seek comment on whether the Commission should address specifically in the 
rules the activities of “fax broadcasters” who transmit other entities’ advertisements to a large 
number of telephone facsimile machines for a fee. In the TCPA Order, the Commission stated 
that “[iln the absence of a ‘high degree of involvement or actual notice of an illegal use and 
failure to take steps to prevent such transmissions,’ common curriers will not be held liable for 
the transmission of a prohibited facsimile me~sage.””~ When asked whether common carriers’ 
exemption from liability extended to entities that engage in fax broadcasting but are not common 
carriers, the Commission found that “[tlhe entity or entities on whose behalf facsimiles are 
transmitted are ultimately liable for compliance with the rule banning unsolicited facsimile 
advertisements, and that fax broadcasters are not liable for compliance with the rule.”i53 In a 
later order further addressing fax broadcasters’ obligations under the TCPA rules, the 
Commission stated that “[flacsimile broadcast service providers are businesses or individuals 

See, e.&, A Petition for a Declaratory Ruling, filed by John Holcomb, October 3,2001, CC Docket No. 92-90; 
see also Holcomb v. SullivanHayes Brokerage Corporation, Case No. OICV2193, District Court - El Paso County, 
Colorado (Feb. 25.2002) (finding that disclosure of a fax number as pan of membership in a business or 
professional organization does not constitute consent to receive faxed ads from other members of the organization). 

”I See 1995 TCPA Recorisiderarion Order, 10 FCC Rcd 12408. para. 37. 

2819,2820 (1987)). 

I50 

TCPA Order, 7 FCC Rcd at 8780. para. 54 (emphasis added) (quoting Use of Cornnion Carriers, 2 FCC Rcd 

See 1995 TCPA Reconsiderariori Order, 10 FCC Rcd at 12407, para. 35. IS3 
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that transmit messages on behalf of other entities to selected destinations and that do not 
determine either the message content or to whom they are sent.”’” Some fax broadcasters 
maintain lists of telephone facsimile numbers that they use to direct their clients’ 
 advertisement^.'^^ This practice, among others, indicates a fax broadcaster’s close involvement 
in sending unlawful fax advertisements and may subject such entities to enforcement action 
under the TCPA and our existing rules.’56 Based on the number of complaints and inquiries the 
Commission has received in the last few years on unwanted faxes,15’ and the apparent prevalence 
of fax broadcasters that determine the destination of their clients’ advertisements, we seek 
comment on whether the Commission should address specifically in the rules the activities of 
such fax broadcasters. Should the Commission amend the rules to state explicitly that certain fax 
broadcasting practices expose the fax broadcaster to liability under the TCPA and the 
Commission’s rules? Should the Commission specify by rule the particular activities that would 
demonstrate a fax broadcaster’s “high degree of involvement” in the unlawful activity of sending 
unsolicited advertisements to telephone facsimile machines? Would such a rule afford 
consumers a greater measure of protection from unlawful faxing than they already enjoy under 
existing rules? Would such a rule better inform the business community about the general 
prohibition on unsolicited fax advertising? Have the Commission’s rules that require fax 
advertisements to identify the entity on whose behalf the messages are sent been effective at 
protecting consumers’ rights to enforce the TCPA? 

h. Wireless Telephone Numbers 

41. The TCPA and the Commission’s rules specifically prohibit telephone calls using 
an autodialer or an artificial or prerecorded voice message to any telephone number assigned to a 
paging service, cellular telephone service, or any service for which the called party is charged for 
the call, except in emergencies or with the prior express consent of the called party.158 The 
Commission’s rules also state that live telephone solicitations to residential telephone subscribers 
must comply with time of day restrictions and must institute procedures for maintaining do-not- 
call lists. The Commission has not opined on whether wireless subscribers or a subset thereof 
are “residential telephone subscribers” for purposes of these  restriction^.'^^ 

42. Since 1991, the commercial wireless industry has grown dramatically, both in the 

’” 1997 TCPA Reconsideration Order. 12 FCC Rcd at 4610 n. 7. 

‘”See. e.&. website maintained by Fax.com. Inc.: 

Fax.com is the only enhanced fax company offering the world’s largest database of fax numbers cataloged 
by location. Broadcast your advertising fax based on Radius, Zip Codes, Metro Area, Area Code, County, 
State or the entire United States. When you choose to use Faxsorn’s proprietary database, you can receive 
a precise breakdown of how many people you’ll be faxing and in what region. There’s no other fax 
database like it! htto://www.fax.com/Services/faxblasl.asD (website visited June 28, 2002). 

‘“See, e&, Fa.r.com NAL, FCC 02-226 (rel. Aug. 7, 2002). 

”’See supra n. 40 and para. 8. 

47 U.S.C. 9 227(b)(l)(A)(iii); 47 C.F.R. 8 64.1200(a)(l)(iii). 

Is947 C.F.R. 8 64.1200(e). 
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number of subscribers and the amount of usage for each 
Today/Ch”/Gallop poll found that almost one in five mobile telephony users regard their 
wireless phone as their primary phone.16’ Also, many wireless consumers purchase large 
“buckets” of minutes at a fixed rate, which may have an impact on the way consumers perceive 
the costs of making and receiving calls on their wireless phones.’6’ 

A USA 

43. We seek comment on the extent to which telemarketing to wireless consumers 
exists today. Specifically, we seek comment on whether consumers receive solicitations on their 
wireless phones, and the nature and frequency of such solicitations. We also seek comment on 
whether telemarketers are including or targeting wireless phone numbers in their telemarketing 
calls. Do telemarketers distinguish between wireless and wireline phone numbers and, if so, 
how? 

44. In addition, we seek comment on whether the Commission’s TCPA rules are 
sufficient to address any issues identified above, or whether any revisions are necessary. For 
example, should wireless telephone numbers or a subset thereof be considered “residential 
telephone numbers” for the purposes of the Commission’s rules on telephone  solicitation^?'^^ I f  
so, should there be any different rules that apply to solicitations to wireless telephone numbers 
than already would apply under section 64.1200(e)? 

45. We note that the TCPA permits the Commission to exempt from the restrictions 
on autodialer or prerecorded message calls to wireless phone numbers “calls to a telephone 
number assigned to a cellular telephone service that are not charged to the called party, subject to 
such conditions as the Commission may rescribe as necessary in the interest of the privacy 
rights this section is intended to protect.” In the TCPA Order, the Commission concluded that 
calls made by cellular camers to their subscribers for which the subscribers were not charged do 
not fall within the prohibitions on autodialers or prerecorded We seek comment on 
whether there are other types of calls to wireless telephone numbers that are not charged to the 
called party, and whether such calls also should not fall within the prohibitions on autodialers or 
prerecorded messages. 

P 

46. Lastly, we seek comment on any developments anticipated in the near future that 
may affect telemarketing to wireless phone numbers. For example, when consumers are able to 
port numbers from their wireline phones to wireless phones, or are assigned numbers from a pool 

From December 1991 to December 2001, the estimated number of wireless subscribers increased from 
approximately 7.5 million to approximately 128 million. From 1993 to 2001, the average minutes of use per 
subscriber per month increased from 140 minutes to 385 minutes. See 2002 CMRS Competition Repon at C-2, C- 
12. 

2002 CMRS Comperirion Report, Section II.A.l.e, citing Michelle Kessler. 18% See Cellphones as Their Main 

2002 CMRS Competition Repon, Section 1I.A. 1.d.i 
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Phone. USA Today. Feb. I ,  2002. 
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163 See 47 C.F.R. 5 64.1200(e), which places restrictions on any telephone solicitation to a residential telephone 
subscriber. 

47 U.S.C. $ 227(b)(2)(C). 

TCPA Order, 7 FCC Rcd at 8775, para. 45. 
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of numbers rather than from a full central office code, how will telemarketers identify wireless 
numbers in order to comply with the TCPA?Ia We therefore seek comment on the availability 
of any technological tools that would allow telemarketers to recognize numbers that have been 
ported from wireline to wireless phones or to recognize wireless numbers that have been 
assigned from a pool of numbers that formerly were all wireline. For example, we note that the 
public safety community is finalizing plans that would enable Public Safety Answering Points to 
identify the type of phone from which the caller is making an emergency call. The Number 
Portability Administration Center administrator, Neustar, has, however, limited access to this 
Interactive Voice Response (IVR) system to service providers, authorized law enforcement, and 
public safety agencies.’67 Telemarketers currently do not have access to the IVR system. Should 
telemarketers be given access to the IVR system, or should access to the IVR system continue to 
be restricted to service providers, law enforcement, and public safety agencies? If telemarketers 
are granted access, will the IVR system be sufficient to enable them to determine whether a 
number serves a wireline or wireless subscriber? If telemarketers should not be given access to 
the N R  system, or if this system will be insufficient to identify whether a number serves a 
wireless or wireline subscriber, should a different system be developed, perhaps based on the 
IVR system,168 for use by telemarketers? 

I. Enforcement 

(i) Private Right of Action and Individual Complaints 

47. Based on the statutory language, the Commission determined that “[albsent state 
law to the contrary, consumers may immediately file suit in state court if a caller violates the 
TCPA’s prohibitions on the use of automatic dialing system and artificial or prerecorded voice 
 message^."'^^ The Commission also determined that the TCPA permits a consumer to file suit in 
state court if he or she has received more than one telephone call within any 12-month period by 
or on behalf of the same company in violation of the guidelines for making telephone 
 solicitation^.^^^ The Commission has continued to receive inquiries about a consumer’s right to 
file suit against a person or entity that has made one phone call in violation of the TCPA rules. 
Should we clarify whether a consumer may file suit after receiving one call from a telemarketer 
who, for example, fails to properly identify himself or makes a call outside the time of day 

The Commission had determined that, by November 24,2002, wireless carriers in the largest 100 Metropolitan 
Statistical Areas (MSAs) were required to support service provider local number portability (LNP), in the areas in 
which another carrier has made a specific request for the provision of LNP. LNP will enable wireless customers to 
“port” their telephone numbers in the event they switch from one wireless carrier to another, or from a wireline to a 
wireless carrier. On July 16,2002, the Commission adopted an order extending the LNP deadline for a period of 
one year until November 24.2003. See In the Matter of Verizon Wireless’s Petition for Partial Forbearance from 
the Commercial Mobile Radio Services Number Porrabilie Obligation and Telephone Number Portability, WT 
Docket No. 01-184 and CC Docket No. 95-1 16. Memorandum Opinion and Order, FCC 02-215 (rel. July 26,2002). 

16’ The Interactive Voice Response (IVR) system allows its users to determine whether a particular telephone 
number is serving a wireline or wireless subscriber by identifying the carrier serving the subscriber. 

code, rather than carrier-specific information, for a particular number. 
Perhaps telemarketers could have limited access to a modified IVR system that would provide a wireless service 

TCPA Order, 7 FCC Rcd at 8780, para. 5 5 ;  see also 47 U.S.C. 5 227(b)(3). 

47 U.S.C. 3 227(c)(5); see also TCPA Order, 7 FCC Rcd at 8780, para. 55. 
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restrictions? In addition, telemarketers that are not common carriers are not currently subject to 
the informal complaint rules that require common carriers to reply to individual complaints upon 
notice of a complaint by the Commission. The Commission released an NPRM in February 
seeking comment on whether to extend the informal complaint rules to entities other than 
common carriers.’” We seek comment in this proceeding on whether the Commission should 
amend these informal complaint rules to apply to telemarketers. 

(ii) State Law Preemption 

48. In the TCPA, Congress provided a standard for preemption of state law on 
autodialers, artificial or prerecorded voice messages, and telephone  solicitation^.'^^ The TCPA 
does not preempt “any state law that imposes more restrictive intrastate requirements or 
regulations on, or which prohibits--(A) the use of telephone facsimile machines or other 
electronic devices to send unsolicited advertisements; (B) the use of automatic telephone dialing 
systems; (C) the use of artificial or prerecorded voice messages; or @) the making of telephone 
 solicitation^."''^ The Commission seeks comment on whether and, if so, to what degree, state 
requirements should be preempted. Some courts have held that the TCPA does not necessarily 
preempt less restrictive state laws on telemarketing.’74 We seek comment on this interpretation. 
In addition, we ask whether preemption should depend on whether the state law in question 
applies solely to intrastate telemarketing or to interstate telemarketing as well. What conflicts 
between state telemarketing laws and federal law might warrant preemption? 

2. National Do-Not-Call List 

Pursuant to section 227(c)(3) of the TCPA, the Commission “may require the 49. 
establishment and operation of a single national database to compile a list of telephone numbers 
of residential subscribers who object to receiving telephone solicitations, and to make that 
compiled list and parts thereof available for p~rchase.””~ In this section, we seek comment on 
whether the Commission should revisit its determination not to adopt a national do-not-call 
list.’76 Persistent consumer complaints regarding unwanted telephone solicitations indicate that 

47 C.F.R. 8 1.716 et seq. See also Esrablishment of Rules Governing Procedures to Be Followed When Informal 171 

Complaints Are Filed by Consumers Against Entities Regulated by the Conmiission: Antendnient of Subpart E of 
Chapter 1 ofthe Commission’s Rules Governing Procedures to Be Followed When Informal Complaints Are Filed 
Against Common Carriers: 2000 Biennial Review, Memorandum Opinion and Order and Notice of Proposed 
Rulemaking. CI Docket No. 02-32, CC Docket Nos. 94-93,00-175,17 FCC Rcd 3919 (2002). 

See 47 U.S.C. 5 227(e) 

173 47 U.S.C. 8 227(e)( 1). The TCPA specifically preempts state law where it conflicts with the technical and 
procedural requirements for identification of seniers of telephone facsimile messages or autodialed artificial or 
prerecorded voice messages. See 47 U.S.C. 5 227(e) and TCPA Order, 7 FCC Rcd at 8780-81, para. 56. 

227(e)(1) does not state that all less restrictive requirements are preempted; it merely states that more restrictive 
intrastate requirements are not preempted); see also Kaufitan v. ACS Systems, lnc., No. BC222588 (Los Angeles 
Superior Ct. Dec. 12,2001). 

47 U.S.C 5 227(c)(3). 

As noted in paragraph I1 above, we ask commenters to address issues relating to a national do-not-call list 

See, e&, Van Bergen v. Minnesota, 59 F.3d 1541 (8” Cir. 1995) (concluding that the “savings clause’’ of section 174 

separately from issues relating to our existing TCPA rules. 
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the time may now be ripe to revisit this issue.”’ We note that a national list might provide 
consumers with a one-step method for preventing telemarketing calls. This option might be less 
burdensome than repeating requests on a case-by-case basis, particularly in light of the number 
of entities that conduct telemarketing today. A national list might also be less burdensome for 
telemarketers, who, under the compan y-specific approach, must retain do-not-call records for a 
period of ten years.’78 We also seek comment on the options for possible Commission action in 
conjunction with the FTC’s proposal to adopt a nationwide do-not-call list for those entities over 
which it has  jurisdiction and the proliferation of state-adopted do-not-call lists. We acknowledge 
that the FTC has  not yet adopted final rules based on its proposal, and we note that we have the 
option to seek further comment to fully address the interplay between final FTC rules and 
possible Commission action. 

50. As discussed above, we invite comment in the context of our consideration of a 
national do-not-call list on the constitutional standards applicable to governmental regulation of 
commercial ~peech .”~  Specifically, we seek comment on whether a national do-not-call list 
satisfies each of the standards articulated in Cenrral Hudson, including the requirement that the 
regulation be narrowly tailored to ensure that it is no more extensive than necessary to serve the 
governmental interest.’*’ 

51. In declining to adopt a national do-not-call list in 1992, the Commission 
concluded that a national database would be costly and difficult to establish and maintain in a 
reasonably accurate form.”’ The Commission found that frequent updates would be required, 
regional telemarketers would be forced to purchase a national database, costs might be passed on 
to consumers, and the information compiled would present problems in protecting consumer 
privacy. The Commission noted that, because nearly one-fifth of all telephone numbers change 
each year, any such database would require frequent updates to remain accurate.’** The 
Commission also noted concerns in protecting the privacy of telephone subscriber information 
including whether the confidentiality of subscribers having unpublished or unlisted numbers 
could be maintained. 

52. We seek comment on any disadvantages to consumers or any other parties to 
establishing a national do-not-call list including whether the concerns noted by the Commission 

‘77 The FIT received over 40,OOO comments in response to its Notice. According to this Commission’s most recent 
Quarterly Workload Report, in the wireline category, the top area of complaint after billing and rates was 
compliance with the TCPA. The Commission received 1,385 such complaints in the third quarter of FY 2002 (April 
-June, 2002). In addition, the Commission received 6,994 TCPA-related inquiries in the third quarter of FY 2002. 
See Consumer & Governmental Affairs Bureau Quarterly Report, 3d Quarter, FY 2002 (rel. July 30,2002). The 
Commission has taken numerous enforcement actions in response to such complaints. See, e.g., 21“ Century 
Fnr(es) Itd. a.k.0. 2dh Century Fnr(es), Apparent Liability for Forjeirure, Forfeiture Order, File No. EB-OO-TC- 
174, FCC 02-2 (rel. Jan. 11,2002). 

See 47 C.F.R 8 64.1200(e)(2)(vi). 

See supra para. 12 

Central Hudson, 447 U.S. at 565-66 

‘*I TCPA Order, 7 FCC Rcd at 8760, para. 14. Commenters then estimated that the start-up and operational costs 
for a national database in the first year ranged from $20 million to $80 million. Id. at 8758, para. 11. 

TCPA Order, 7 FCC Rcd at 8759. para. 12 
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in declining to adopt a national do-not-call list in 1992 remain persuasive today.lS3 Specifically, 
we seek information regarding the potential costs of establishing and maintaining a national do- 
not-call database, the burdens on telemarketers of compliance with a national do-not-call 
database, and whether there should be any distinction on a national, regional, state, or local level 
or for small businesses.’@ In particular, we seek comment on whether technological innovations 
in computers and software programs over the last ten years have mitigated, in any respect, 
concerns about the costs, accuracy, and privacy issues involved in establishing a national 
database.lS5 We also seek comment on how state commissions and parties involved in compiling 
and maintaining the state established do-not-call lists have dealt with each of these issues. The 
information and experience acquired by these parties in the actual operation of such databases 
may prove particularly useful in this analysis. We also seek comment on what effect, if any, 
some combination of efforts by the FTC, states, and this Commission would have on the cost and 
privacy issues involved in developing and maintaining a national do-not-call list. We seek 
comment on whether a national do-not-call list provides any advantages to telemarketers in 
identifying those consumers who do not wish to be contacted. 

53. Section 227(c)(3) enumerates a number of s cific requirements that the 
In relevant part, these include: (1) IF Commission must satisfy in adopting a national database. 

specifying a method by which to select an entity to administer the database; (2) requiring each 
common carrier providing telephone exchange service to inform subscribers of the opportunity to 
object to receiving telephone solicitations; (3) specifying the methods by which subscribers may 
be informed, by the common carrier that provides service to the subscriber, of the subscriber’s 
right to give or revoke a notification of an objection to receiving telephone solicitations; (4) 
specifying the methods by which such objections shall be collected and added to the database; 
(5) prohibiting any residential subscriber from being charged for giving or revoking such 
notification or being included in the database; (6) prohibiting any person from making or 
transmitting a telephone solicitation to the telephone number of any subscriber included in the 
database; (7) specifying the method by which any person desiring to make or transmit telephone 
solicitations will obtain access to the database and the costs to be recovered from such persons; 
(8) specifying the methods for recovering, from persons accessing the database, the cost involved 
in operating the database; (9) specifying the frequency with which the database will be updated 
and the method by which such updates will take effect; (10) designing the database to enable 
states to use it to administer or enforce state law; (1 1) prohibiting the use of the database for any 
purpose other than compliance with the requirements of section 227 and any such state law, and 
specifying methods for protection of the privacy rights of persons whose numbers are included in 
the database; and (12) requiring each common camer providing services to any person for the 
purpose of making telephone solicitations to notify such persons of the requirements of this 

Is’ For example, the FTC estimates that the cost to develop and implement a national registry will be approximately 
$5 million in the first year. See FTC User Fee Notice. 67 Fed. Reg. 37362 at 37363 (2002). 

lS4 See 47 U.S.C. 5 227(c)(4) 

The FTC has issued a Privacy Act Notice noting its intent IO compile and maintain the data collected in response 
to the national do-not-call list “in a secure electronic database designed, developed, operated, and serviced by 
agency andlor contractor personnel bound by the restrictions of the Privacy Act.” See FTC Privacy Notice, 67 Fed. 
Reg. 8985 (2002). 

I*‘ 47 U.S.C. 5 227(c)(3)(A-L) 
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section and the regulations thereunder. We seek comment on what possible options the 
Commission might pursue that would satisfy the requirements listed above, as well as 
complement the FTC's proposal and the individual state do-not-call statutes and regulations. We 
note that while the FTC's proposal could incorporate some, if not all, of the twelve criteria 
above, the FTC is not required by statute to satisfy these requirements. Therefore, we ask 
whether these twelve requirements would preclude the Commission from adopting rules 
requiring common camers and other entities under our TCPA jurisdiction to comply with a 
national do-not-call regime administered by the FTC, should the FTC adopt rules that are 
inconsistent with the TCPA. 

54. We recognize that the effectiveness and value of any national do-not-call list 
would be contingent upon an informed public. As noted above, Congress provided that, should 
the Commission establish a national do-not-call list, each common carrier providing telephone 
exchange service shall be required to inform its subscribers of the opportunity to object to 
telephone solicitations and the option to register with a national do-not-call list.'" As part of our 
ongoing efforts to ensure that consumers are aware of their rights under the TCPA, we will 
continue to disseminate our own public notices, fact sheets, and other information to publicize 
the rules applicable to telemarketing calls. In addition, should we establish a national do-not-call 
list, we propose adopting rules that codify the statutory provisions requiring common carriers to 
notify their subscribers of the opportunity to place their telephone numbers on a national do-not- 
call list. We seek input on this proposal and any other suggestions to ensure that consumers are 
well informed. 

55. FTC ProDosal to AdoDt a Nationwide Do-Nor-Call List. As noted above, the FTC 
has recently issued a Notice of Proposed Rulemaking seeking comment on a number of potential 
amendments to its Telemarketing Sales Rule.lss In relevant part, the FTC proposes to adopt a 
national do-not-call list that would allow consumers to prohibit calls from any telemarketer 
within the FTC's jurisdiction by placing their telephone number on a central registry to be 
maintained by, or on behalf of, the FTC.189 Because the FTC lacks jurisdiction over banks, 
common carriers, insurance companies, and certain other entities, these entities could continue to 
make telemarketing calls to individuals on the FTC's do-not-call list." We seek comment on 
whether the Commission should use its authority under the TCPA to extend any national do-not- 
call requirements adopted by the FTC to those entities that fall outside the FTC's jurisdiction. If 
so, we seek comment on what role the Commission should play in the administration and 
enforcement of a national database. 

~~ 

"'See 47 U.S.C. $5 227(c)(3)(B) and (C). 

practices. and prohibitions on the blocking of caller ID. 

telemarketing calls from or on behalf of specific sellers, or charitable organizations. by providing "express verifiable 
authorization" to the seller, or telemarketer making calls for or on behalf of the organization, that the consumer 
agrees to accept calls from that telemarketer. FTCNorice, 67 Fed. Reg. at 4517. 

'90 See 15 U.S.C. 5 45(a)(2). The FTC has stated that. although it does not have jurisdiction over these entities, it 
does have jurisdiction over any third-party telemarketers those entities might use to conduct telemarketing activities 
on their behalf. FTC Norice, 67 Fed. Reg. at 4497. 

16 C.F.R. Part 310. These proposals include additional disclosure requirements, prohibitions on certain billing 

The FTC proposes that consumers who have placed themselves on the national do-not-call registry could allow 

188 
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56. If the Commission should determine that a national do-not-call list is warranted, 
we seek comment on what actions the Commission could take to most efficiently, effectively, 
and consistently complement the FTC’s proposal. The FTC indicates that its do-not-call 
proposal is consistent with the Commission’s regulations and should “not be construed to permit 
any conduct that is precluded or limited by FCC regulations.”191 If inconsistencies exist at the 
end of the rulemakmgs, would this create confusion regarding the applicability and enforcement 
of the do-not-call requirements to certain entities? For example, the FTC proposes to extend the 
do-not-call re uirement to telemarketing calls from “for-profit entities” that solicit charitable 
contrib~tions?~~ In so doing, the FTC indicates that its authority extends not only to the sale of 
goods or services but also to charitable solicitations by for-profit entities on behalf of nonprofit 
organizations. The Commission has concluded, however, that its regulations under the TCPA 
apply only to commercial calls.193 In addition, the TCPA specifically excludes “tax exempt 
nonprofit organizations” from its provisions.19’ The Commission has concluded that this 
exemption for nonprofit organizations extends to telephone solicitations made by telemarketers 
on behalf of tax-exempt nonprofit  organization^.'^^ We seek comment on whether this 
interpretation raises possible inconsistencies with the FTC’s proposal. If so, we seek comment 
on how these inconsistencies could be reconciled in the administration of any national do-not- 
call database. 

57. The FTC’s proposal also may allow some business and wireless telephone 
subscribers to register on the national database.196 The TCPA, however, on1 grants authority to 
the Commission to establish a national database for residential subscribers. We seek comment 
on the extent to which wireless subscribers may be considered “residential” for purposes of the 
TCPA.I9* In addition, we seek comment on what, if any, conflict exists under the F K ’ s  rules 
and proposals and the TCPA regarding inclusion of business consumers on the national do-not- 
call list. The FlT proposal also does not indicate whether consumers will be charged a fee for 
including their names on the national do-not-call database.Iw We note that the TCPA prohibits 

I d :  

FTC Notice, 67 Fed. Reg. at 4519 

FTC Notice, 67 Fed. Reg. at 4497 

191 

192 

19’ See TCPA Order, 7 FCC Rcd at 8773-74, para. 40 

47 U.S.C. 8 227(a); see also discussion in para. 33 on calls by religious and political organizations that have 
received tax-exempt status from the U.S. government. This Commission does not intend in this NPRM to seek 
comment on the exemption as it applies to political and religious speech. 

195 1995 TCPA Reconsideration Order, 10 FCC Rcd at 12397, para. 13 

I% Section 3 10.6(g) of the FTC‘s Telemarketing Sales Rule exempts most business-to-business telemarketing from 
the Rule’s requirements; only the sale of nondurable office and cleaning supplies are covered under the Rule. The 
FTC, however, proposes to also eliminate this exemption for telemarketers of Internet and Web services. FTC 
Notice, 67 Fed. Reg. at 4531-32. 

19’ See47 U.S.C. 8 227(c)(3) 

Iq8 Section 227(b)(1) prohibits calls using any automatic telephone dialing system or an artificial or prerecorded 
voice to any service for which the called party is charged for the call. See 47 U.S.C. 5 227(b)(l)(A)(iii). 

The FTC has indicated on its website that consumers will be able to call a toll free number and enter their 
request to be included on the national do-not-call database. The FTC has indicated that it proposes to collect $3 
million in user fees from approximately 3,000 telemarketers or sellers that may be required to use the national 

199 

(continued ....) 
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the Commission from charging residential consumers to be included in the database.2w We seek 
comment on whether these and any other issues that commenters may identify raise potential 
areas of concern in coordinating the FTC’s proposals with any Commission action. To the extent 
that any such inconsistencies exist, we seek suggestions as to how they could be reconciled to 
minimize the potential for confusion to consumers, telemarketers, and regulators in the 
administration and enforcement of any national do-not-call database established under the 
combined authority of the FTC and the Commission. 

58. We also seek comment on whether the Commission should adopt any new rules 
or revise any of its existing rules to remain consistent with the proposals of the FTC. For 
example, the FTC proposes that consumers who have placed themselves on the national do-not- 
call registry “could allow telemarketing calls from or on behalf of specific sellers, or on behalf of 
charitable organizations, by providing express verifiable authorization to the seller, or 
telemarketer makmg calls on behalf of a seller or charitable organization, that the consumer 
agrees to accept calls from that seller or telemarketer.”20’ The FTC also proposes adopting 
certain recordkeeping requirements that must be met before com anies may avail themselves of 
the “safe harbor” protections for violating the do-not-call rules?’ In so doing, the FTC notes 
that the Commission’s rules are silent as to any such requirements to reconcile names or numbers 
on a national registry because our rules relate only to company-specific lists. We seek comment 
on whether, if the Commission implements a national database with the FTC, the Commission 
should adopt recordkeeping or other rules that mirror those proposed by the FTC. 

59. Finally, we note that the FTC has sought comment on establishing a national do- 
not-call registry for a two-year trial period, after which it may review the costs and benefits of 
the central registry in order to determine whether to modify or terminate its operation.2o3 We 
seek comment on how this could affect any Commission decision to establish a joint database 
with the FTC, including whether the Commission should commit to a similar review at the same 
time. We also seek comment on what, if any, disruptions this may cause consumers if the FK 
determines at that time to terminate the operation of its national do-not-call database. Finally, 
we note that the FTC has released a Privacy Act Notice specifying the measures it intends to take 
to ensure the privacy of consumers in compiling and maintaining the national registry.204 In its 

(...continued from previous page) 
registry. FTC User Fee Norice. 67 Fed. Reg. at 37363. Under the FTC’s proposal, telemarketers would be charged 
$12 per year for each area code of data they use with a maximum annual cap of $3,000. 

2w See 47 U.S.C. 5 227(c)(3)(E). 

FTC Norice, 67 Fed. Reg. at 45 17. The lTC proposes two means of obtaining the express verifiable 201 

authorization of a consumer to receive telemarketing calls despite that consumer’s inclusion on the national do-not- 
call list: (1) written authorization including the consumer’s signature; and (2: oral authorization that is recorded and 
authenticated by the telemarketer as being made from the telephone number to which the consumer is authorizing 
access. 

202 FTC Notice, 67 Fed. Reg. at 4520. These include the requirement that: (1) sellers and telemarketers must obtain 
and reconcile on not less than a monthly basis the names andlor telephone numbers of those on the national registry; 
(2) sellers and telemarketers must maintain the consumers’ express verifiable authorization to call; and (3) sellers 
and telemarketers must monitor compliance and take disciplinary action for non-compliance. 

’03 FTC Norice, 67 Fed. Reg. at 4517. 

204 FTC Privacy Act Notice, 67 Fed. Reg. at 8985. 
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Notice, the FI’C proposes to collect certain information includmg, at a minimum, telephone 
numbers of individuals who do not wish to receive telemarketing calls.205 To the extent 
necessary, the FI’C may collect other information such as date(s) and time(s) that the 
individual’s telephone number was placed on the registry; the individual’s specific telemarketing 
preferences; and other identifying information that individuals may provide voluntarily (e.g., 
residential zip codes for record sorting purposes). The FI‘C expects to use automated methods to 
collect the information and to process requests from individuals seeking access to their records in 
the system. The ITC states that it intends to maintain these records in a secure electronic 
database operated by that agency andor contractor personnel bound by the restrictions of the 
Privacy Act.’” We seek comment on whether the Commission should impose any requirements 
beyond those proposed by the FTC to ensure that consumer proprietary infomation would be 
protected in a national database. 

Szure Do-Nor-C~ll Lisrs. As noted above, a number of states have adopted or are 
considering legislation to establish statewide do-not-call lists.207 Such state lists vary widely in 
the methods used for collecting data, the fees charged, and the types of entities required to 
comply with their restrictions. Some state statutes provide for state-managed do-not-call lists, 
while others require telemarketers to use the Direct Marketing Association’s Telephone 
Preference Service.z08 In some states, residents can register for the do-not-call lists at no 
charge.2w In others, telephone subscribers must pay a fee. The state “do-not-call” statutes 
provide for varying exceptions to the do-not-call requirements. In the context of our review of 
the national do-not-call database, we seek comment on how effective these state administered 
do-not-call lists have been in curbing unwanted telephone solicitations and whether a national 
database would correct any of the shortcomings of the state lists. 

60. 

61. If the Commission should establish a nationwide do-not-call list in conjunction 
with the FTC, we seek comment on the potential relationship of that database to state do-not-call 
laws. We seek comment on the potential role that states could play in administering and 
enforcing federal do-not-call requirements. We believe that many states have obtained valuable 
experience and insight into the administration of the do-not-call lists in their respective states. 
We therefore seek comment from the states, and any other interested parties, on the following 
options to incorporate state expertise in this process. We also invite additional suggestions on 
these or any alternative proposals. 

62. First, we seek comment on whether those states that have adopted do-not-call 
laws should administer those laws to the extent that they appl to intrastate telemarketing calls, 
while the federal law would govern interstate telemarketing?‘ Under such circumstances, we 

See l T C  Privacy Act Notice, 67 Fed. Reg. at 8986 

206 See FTC Privacy Act Notice, 67 Fed. Reg. at 8986 

207 See supra n. 48. 

205 

See e.g., Wyoming (Wyo. Stat. Ann. Q 40-12-301) and Maine (Me. Rev. Stat. Q 4690-A) 208 

209 See Connecticut (Conn. Gen. Stat. Ann. 5 42-288a); Indiana (H.B. 1222, to be codified at Ind. Code Ann. Q 
24.4.7); Missouri (Mo. Rev. Stat. 5 407.1098); Tennessee (Tenn. Code Ann. 5 65-4-401; see also rules at Tenn. 
Comp. R & Regs. Chap. 12204-1 1). 

’Io But see Comments and Recommendations of the Attorneys General of Alabama et a/ .  filed with the FTC at 10. 
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seek comment on whether the Commission should establish a regulatory scheme similar to that 
developed with the Commission’s “slamming” rules that would allow states to “opt-in’’ and 
thereb co administer and enforce the federal interstate do-not-call rules In their respective 
states!’ Consistent with the Commission’s slamming regulations, states that “opt-in” would be 
required to write and interpret their statutes and regulations for telemarketing calls in a manner 
that is consistent with the federal 
rules for intrastate telemarketing calls if such action is necessary based on its local 
 experience^.^'^ Consumers residing in states that decided not to “opt-in’’ would be allowed to 
register with the administrator of the federal do-not-call database. These consumers would 
regster and file do-not-call complaints regarding both unwanted intrastate and interstate 
telephone solicitations with the appropriate federal regulatory 

States would be allowed to adopt more restrictive 

63. We seek comment on whether this proposal is administratively feasible, including 
whether it is possible and/or necessary for regulators and consumers to distinguish intrastate 
from interstate telemarketing calls. We note that in comments filed in the FTC proceeding, the 
Attorneys General of all fifty states, Puerto Rico, and the Northern Mariana Islands, indicated 
that states have enforced their own do-not-call laws against telemarketers irrespective of whether 
such calls are intrastate or interstate in nature. The Attorneys General contend that states have 
historically enforced their consumer protection laws within, as well as across, state lines to 
prosecute out-of-state companies that have contacted their residents over the telephone. We seek 
comment on this interpretation of state authority to regulate telemarketing calls originating 
outside of the state. 

64. Second, we seek comment on how we could work together with states that have 
adopted do-not-call lists. The state Attorneys General argue that the states have the authority to 
enforce their own no-call laws against telemarketers across the Although many states 
have adopted laws that differ in some respects from the FTC’s proposal, these differences may 
be reflective of the particularized circumstances of consumers and telemarketers in that state. In 
this context, the federal do-not-call database could act either as a default mechanism for those 
states that have not adopted do-not-call laws or coexist with the state do-not-call laws to provide 
consumers with additional safeguards. 

211 Slamming is the practice of changing a consumers presubscribed telecommunications carrier without the 
consumer’s authorization. See Implementation of the Subscriber Carrier Selection Changes Provisions of the 
Telecommunications Act of 195’6; Policies and Rules Concerning Unauthorized Changes of Consumers Long 
Disrunce Carriers, Second Report and Order and Further Notice of Proposed Rulemaking, CC Docket No. 94-129, 
14 FCC Rcd 1508 at 1561-64, paras. 86-90 (1998) (Second Repon arid Order). See also 47 U.S.C. 8 258; 47 C.F.R. 
5 64.1100etseq. 

“’ See Second Repon and Order. 14 FCC Rcd at 1562, para. 89. 

’I3 See 47 U.S.C. $227(e)(1) 

’I4 Section 2(b) provides the Commission with authority to apply section 227 to intrastate communications. See 47 
U.S.C. 8 152(b). See also Texas Y.  American Blast Fax. 121 F. Supp. 2d at 1087-89, Minnesoru I,. Sunbelr 
Communications and Marketing, Civil No. 02-CV-770 (D. Minn. Sept. 4,2002). 

’” Comments and Recommendations of the Attorneys General of Alabama et al. filed with the l T C  at 10. See also 
New York State Consumer Protection Board Comments tiled with the l T C  dated March 26,2002 at 4 (indicating 
that New York has jurisdiction over interstate calls provided they terminate in New York). 
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65. Under this approach, there would be no disruption to consumers in the 
administration and enforcement of the state regulations as applied to interstate calls.216 In this 
context, we seek comment on whether consumers in states that have adopted do-not-call laws 
should be restricted solely to registering on the state database or should also be allowed the 
option to register on any federal national do-not-call database. If consumers are allowed the 
option to register on both databases, we seek comment on whether the federal database should 
permit states to submit do-not-call requests from their own database and to obtain from the 
federal database any requests from their own state.*” As noted above, states have adopted a 
variety of do-not-call laws, some of which may be less restrictive of telemarketing activity than 
the regulations proposed by the F IT .  We therefore seek comment on whether the administration 
of both a state and federal do-notcall database would be feasible, including whether this 
approach may lead to consumer confusion or duplicative administrative costs. In this regard, we 
seek suggestions on how the federal and state regulatory entities should coordinate their efforts, 
including providmg adequate information to consumers. 

66. Finally, we invite comment on additional proposals to reconcile the 
administration of any national do-not-call list with the various state lists. For example, the 
Commission has received inquiries regarding whether the Commission may also consider 
preempting the state do-notcall statutes, in whole or in part?’* under the theory that Congress 
has legislated comprehensively in this area, thus occupyin the entire field of regulation and 
leaving no room for the states to supplement federal law?’ This issue has never been addressed 

Comments and Recommendations of the Attorneys General of Alabama era[. filed with the 
(indicating that more than 7 million consumers have already enrolled in state do-not-call databases). 

See 47 U.S.C. 5 227(e)(2) (providing that, if the Commission requires the establishment of a national database of 
telephone numbers of subscribers who object to receiving telephone solicitations, a state may not, in its regulations 
of telephone solicitations, require the use on any database that does not include the part of such national database 
that relates to such state). 

at 11 216 

217 

Section 227(e)(l) provides: 218 

Except for the standards prescribed under [section 227(d)l and subject to paragraph (2) of this 
subsection, nothing in this section or in the regulations prescribed under this section shall preempt 
any State law that imposes more restrictive intrastate requirements or regulations on, or which 
prohibits- 

(A) the use of telephone facsimile machines or other electronic devices to send unsolicited 
advertisements; 
(B) the use of automatic telephone dialing systems; 
(C) the use of artificial or prerecorded voice messages; or 
(D) the making of telephone solicitations. 

47 U.S.C. § 227(e)(1). See also Van Bergen v. Mimesora. 59 F.3d 1541 (8” Cir. 1995) (concluding that the 
“savings clause” of section 227(e)( I )  does not state that all less restrictive requirements are preempted; it merely 
states that more restrictive intrastate requirements are not preempted). 

artificial or prerecorded messages and facsimile machines apply to “any person within the United States.” See 47 
U.S.C. 5 227(b)(1). In addition, section 2(a) grants the Commission jurisdiction over interstate and foreign 
communications. 47 U.S.C. 9 152(a). While section 2(b) generally reserves to the states jurisdiction over intrastate 
communications, section 2(b) provides the Commission with concurrent jurisdiction over intrastate communications 
under section 227. See 47 U.S.C. 8 152(b). Bur see Van Bergen v. Minnesora. 59 F.3d 1541 (8” Cir. 1995) 

(continu ed.... ) 

See Rice 12. Sunra Fe Elevaror Corp., 331 US.  218 (1947). For example, the TCPA’s prohibitions on the use of 219 
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on the Commission level, leading to uncertainty among states and telemarketers.220 In addition, 
the legislative history indicates that Congress believed the TCPA was necessary because states 
may lack jurisdiction to regulate interstate telemarketing calls.221 We seek comment on whether 
there are any advantages to a single national database over a collection of state do-not-call 
laws.222 Alternatively, we seek comment on whether the development of state do-not-call lists 
obviates the need for a national list?23 We also seek comment on whether preemption of state 
do-not-call lists would result in substantial confusion for those consumers that may have already 
registered in states that have adopted do-not-call lists. Similar to our discussion above, we seek 
comment in this context on whether the states could be allowed to “opt-in” and thereby co- 
administer and enforce the federal do-not-call rules in their respective states. 

111. MEMORANDUM OPINION AND ORDER IN CC DOCKET 92-90 

67. Since the Commission released the 1997 TCPA Reconsideration Order in CC 
Docket 92-90, the telemarketing marketplace has undergone significant changes, many of them 
spurred by new technologies developed to advertise over the telephone network. In addition, the 
Commission has received thousands of complaints from consumers who allege violations of the 
TCPA and our rules and orders. Based on these complaints, the changes in the way 
telemarketing is conducted, and our decision to revisit the option of establishing a national do- 
not-call list, it is clear that the focus of this proceeding has changed significantly from when the 
1997 TCPA Reconsideration Order was released. Therefore, we now close and terminate CC 
Docket 92-90 and open a new docket to address the issues raised in this proceeding. Only 
pending Petitions and Requests for Clarificationzz4 from CC Docket 92-90 will be incorporated 
into the instant proceeding. 

IV. PROCEDURAL ISSUES 

A. Ex Parte Presentations 

68. This is a non-restricted notice and comment rulemaking proceeding. Ex parte 

(...continued from previous page) 
(concluding that “the TCPA was intended not to supplant state law. but to provide interstitial law preventing evasion 
of state law by calling across state lines.”). 

220 A staff level letter did opine that “[tlhe Communications Act, however, precludes Maryland from regulating or 
restricting interstate commerce telemarketing calls.” See Letter from Geraldine A. Matise. FCC, to Ronald A. Guns, 
Maryland House of Delegates. dated January 26, 1998. We note, however, that staff level letters do not necessarily 
speak for or bind the Commission in reviewing this issue. See, e.&, Amor Family Broadcasting Group v. FCC, 918 
F.2d 960.962 (D.C. Cir. 1991); Malhn I.M Associates v. FCC, 935 F.2d 1313,1319 (D.C. Cir. 1991). 

”I S .  REP. NO. 102-178 at 3 (1991) (“. . . o e r  40 States have enacted legislation limiting the use of ADRMPs 
(automatic dialer recorded message players) or otherwise restricting unsolicited telemarketing. These measures 
have had limited effect, however. because States do not have jurisdiction over interstate calls.”). See also H.R. REP. 
No. 102-317 at 21 (1991). 

”’ But see Comments and Recommendations of the Attorneys General of Alabama et al. tiled with the FTC at 8-10, 

’13 In so doing, we note that approximately one-half of the states have not adopted a do-not-call statute. 

2000, CC Docket No. 92-90, A Petition for a Declaratory Ruling filed by John Holcomb, October 3,2001, CC 
Docket No. 92-90. 

See Requests for Clarification submitted by Robert Biggerstaff, March 14, April 11, April 12, May 1 and May 2, 224 
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presentations are permitted, except during the Sunshine Agenda period, provided they are 
disclosed as provided in the Commission’s rules.’” 

B. Paperwork Reduction Act 

69. This NPRM contains either a proposed or modified information collection. As 
part of a continuing effort to reduce paperwork burdens, we invite the general public and the 
Office of Management and Budget ( O m )  to take this opportunity to comment on the 
information collections contained in this NPRM, as required by the Paperwork Reduction Act of 
1995, Public Law 104-13. Public and agency comments are due at the same time as other 
comments on this NPRM; OMB comments are due 60 days from the date of publication of this 
NPRM in the Federal Register. Comments should address: (a) whether the proposed collection 
of information is necessary for the proper performance of the functions of the Commission, 
including whether the information shall have practical utility; (b) the accuracy of the 
Commission’s burden estimates; (c) ways to enhance the quality, utility, and clarity of the 
information collected; and (d) ways to minimize the burden of the collection of information on 
the respondents, including the use of automated collection techniques or other forms of 
information technology. 

C. Initial Regulatory Flexibility Analysis 

70. As required by the Regulatory Flexibility Act of 1980, as amended, the 
Commission has prepared this Initial Regulatory Flexibility Analysis (IRFA) of the possible 
significant economic effect on small entities by the policies and rules proposed in this NPRM. 
Written public comments are requested on this IRFA. Comments must be identified as responses 
to the IRFA and must be filed by the deadline for comments on the NPRM provided below in the 
Comment Filing Procedures section. The Commission will send a copy of the NF’RM, including 
this IRFA, to the Chief Counsel for Advocacy of the Small Business Admini~tration.~~’ In 
addition, the NPRM and IRFA (or summaries thereof) will be published in the Federal 
Register.22s 

1. 

Since 1992, when the Commission adopted rules pursuant to the TCPA, 

Need for, and Objectives of, the Proposed Rules 

71. 
telemarketing practices have changed significantly. New technologies have emerged that allow 
telemarketers to better target potential customers and make marketing using telephones and 
facsimile machines more cost-effective. At the same time, these new telemarketing techniques 
have heightened public concern about the effect on consumer privacy. The Commission has 
received numerous inquiries and complaints involving its rules on telemarketing and unsolicited 
fax advertisements. A growing number of states have passed or are considering legislation to 
establish statewide do-not-call lists, and the FTC has proposed establishing a national do-not-call 

225Seegenerally47 C.F.R. $5 1.1202. 1.1203, 1.1206(a) 

226 See 5 U.S.C. 9 603. The RFA, see 5 U.S.C. 5 601-612, has been amended by the Small Business Regulatory 
Enforcement Fairness Act of 1996 (SBREFA), Pub. L. No. 104-121, Title 11. I10 Stat. 857 (1996). 

12’See 5 U.S.C. § 603(a) 

12’ See id. 
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registry. Congress provided in the TCPA that “individuals’ privacy rights, public safety 
interests, and commercial freedoms of speech and trade must be balanced in a way that protects 
the privacy of individuals and permits legitimate telemarketing practices.”229 In this NPRM. we 
seek comment on whether the Commission’s rules need to be revised in order to more effectively 
carry out Congress’s directives in the TCPA. Specifically, we seek comment on whether to 
revise or clarify our rules governing unwanted telephone solicitations and the use of automatic 
telephone dialing systems, prerecorded or artificial voice messages and telephone facsimile 
machines. In addition, we seek comment on the effectiveness of company-specific do-not-call 
lists. We also seek comment on whether the Commission should revisit its determination not to 
adopt a national do-not-call list. In so doing, we seek comment on the options for possible 
Commission action in conjunction with the FTC’s proposal to adopt a national do-not-call 
registry for those entities over which it has jurisdiction and the proliferation of state-adopted do- 
not-call lists. We seek comment on these issues, as well as any alternative means of protecting 
consumers’ privacy while avoiding imposing unnecessary burdens on the telemarketing industry, 
consumers, and regulators. 

2. Legal Basis 

The legal basis for any action that may be taken pursuant to this NPRM is 72.  
contained in sections 14 ,227  and 303(r) of the Communications Act of 1934, as amended; 47 
U.S.C. 65 151-154 and 227; and47 C.F.R. $8 64.1200 and 1201 of the Commission’s rules. 

3. Description and Estimate of the Number of Small Entities to Which 
the Proposed Rules Will Apply 

73. The RFA directs agencies to provide a description of, and where feasible, an 
estimate of the number of small entities that will be affected by the proposed rules, if adopted.230 
The RFA generally defines the term “small entity” as having the same meaning as the terms 
“small business,” “small organization,” and “small governmental juri~diction.”~~’ In addition, 
the term “small business” has the same meaning as the term “small business concern” under the 
Small Business Under the Small Business Act, a “small business concern” is one that: 1) 
is independently owned and operated; 2) is not dominant in its field of operation; and 3) meets 
any additional criteria established by the Small Business Administration (SBA)?33 

74. The Commission’s rules on telephone solicitation and the use of autodialers, 
artificial or prerecorded messages and telephone facsimile machines apply to a wide range of 
entities, including all telecommunications carriers and other entities that use the telephone or 

See TCPA, Section 2(9). reprinted in 7 FCC Rcd 2736 at 2744. 

5 U.S.C. 5 603(b)(3). 

229 

231 5 U.S.C. 5 601(6). 

232 5 U.S.C. 5 601(3) (incorporating by reference the definition of “small business concern” in the Small Business 
Act, 5 U.S.C. 5 632). Pursuant to 5 U.S.C. 5 601(3), the statutory definition of a small business applies “unless an 
agency, after consultation with the Office of Advocacy of the Small Business Administration and afier opportunity 
for public comment, establishes one or more definitions of such term which are appropriate to the activities of the 
agency and publishes such definition(s) in the Federal Register.” 

233 15 U.S.C. 5 632. 
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facsimile machine to advertise.234 Thus, we expect that the proposals in this proceeding could 
have a significant economic impact on a substantial number of small entities. In 1992, there 
were a proximately 4.44 million small business firms in the United States, according to SBA 
data.23P The SBA has determined that “telemarketing bureaus” with $6 million or less in annual 
receipts qualify as small businesses.236 For 1997, there were 1,727 firms in this category, total, 
which o rated for the entire year. Of this total, 1,536 reported annual receipts of less than $5 
million. E 

75. Determining a precise number of small entities that would be subject to the 
requirements proposed in this NPRM is not readily feasible. Therefore, we invite comment 
about the number of small business entities that would be subject to the proposed rules in this 
proceeding. After evaluating the comments, the Commission will examine further the effect any 
rule changes might have on small entities, and will set forth our findings in the final Regulatory 
Flexibility Analysis. 

4. Description of Projected Reporting, Recordkeeping, and Other 
Compliance Requirements 

76. We are seeking comment on whether to amend the Commission’s TCPA rules 
and/or to revisit the option of establishing a national do-not-call list. The proposed rules will 
apply, with certain exceptions, to all entities makmg telephone solicitations or using automatic 
telephone dialing systems, prerecorded or artificial voice messages or telephone facsimile 
machines to send unsolicited advertisements. If we retain the company-specific do-not-call 
approach, we seek comment on whether to require companies to provide a toll-free number 
andor website for consumers to register their names on the do-not-call lists. We also seek 
comment on whether additional measures should be taken to ensure that consumers with 
disabilities can register their do-not-call requests. Any such measures, if adopted, may involve 
additional costs to businesses. If we find that establishing a national do-not-call list is warranted, 
we must determine the entity that will maintain the list and the procedures for administering the 
list. For small businesses whose call lists are not automated, scrubbing lists could be more labor- 
intensive and thus, more time-consuming and costly. However, we do not anticipate that such 
recordkeeping will require the use of professional skills, including legal and accounting 
expertise. In this NPRM, we seek information regarding the burdens on telemarketers to comply 
with a national do-not-call database:38 including the requirements to obtain a national list of 
telephone numbers and to incorporate those numbers into telemarketers’ individual do-not-call 
lists. Entities, especially small businesses, are encouraged to quantify the costs and benefits of a 
national do-not-call list, as well as the costs and benefits of any possible new rules regarding 
certain telemarketing technologies and practices. Finally, the TCPA under section 227(c)(3) 

234 47 C.F.R. 5 64.1200. 

Utilities, UC 924-1, Subject Series, Establishment and Firm Size, Table 2D, Employment Size of Firms. 

236 See 13 C.F.R. 3 121.201 

237 U S .  Census Bureau 1997 Economic Census, Subject Series: Information. “Employment Size of Establishments 
of Firms Subject to Federal Income Tax: 1997,” Table 4. NAICS code 561422 (issued October 2000). 

U S .  Department of Commerce. Bureau of the Census. 1992 Census of Transportation, Communications, and 235 

See supra para. 52 Z38 
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provides that should the Commission adopt a national do-not-call list, common carriers shall be 
required to inform subscribers of the option to register on a national do-not-call list. We seek 
input on this proposal and any other suggestions to ensure the public is ~ e l l - i n f o r m e d . ~ ~ ~  

5. Steps Taken to Minimize Significant Economic Impact on Small 
Entities, and Significant Alternatives Considered 

77. The RFA requires an agency to describe any significant alternatives that it has 
considered in reaching its proposed approach, which may include the following four alternatives 
(among others): (1) the establishment of differing compliance or reporting requirements or 
timetables that take into account the resources available to small entities; (2) the clarification, 
consolidation, or simplification of compliance or reporting requirements under the rule for small 
entities; (3) the use of performance, rather than design, standards; and (4) an exemption from 
coverage of the rule, or any part thereof, for small entities.240 

78. This NPRM invites comment on a number of alternatives to modify the existing 
TCPA rules on telephone solicitation and the use of autodialers, artificial or prerecorded 
messages, and telephone facsimile machines. The Commission also will consider additional 
significant alternatives developed in the record. We seek comment on the effectiveness of 
company-specific do-not-call lists and whether the benefits of individual company lists continue 
to outweigh the costs to telernarketer~.’~’ We also seek comment on whether any network 
technolo ies have been developed over the last decade that could serve as alternatives to do-not- 
call lists. 
affordable to consumers in allowing consumers to curb unwanted telephone solicitations. In 
addition, we seek comment on a number of proposals such as requiring a maximum setting on 
the number of abandoned calls, requiring telemarketers to transmit caller ID information or 
prohibiting them from blocking such information.243 We also ask whether revisiting the 
established business relationship exemption would interfere with ongoing business relationships, 
particularly for small businesses.244 

942 We ask whether any such technologies are effective, universally available, and 

79. We also seek comment on options for possible Commission action in conjunction 
with the R C ’ s  proposal to establish a national do-not-call registry. A national do-not-call list 
might provide consumers with a one step method to avoid unwanted sales calls and assist 
telemarketers in identifying those consumers who do not wish to be contacted. We seek 
information, however, about the potential costs of establishing and maintaining a national list 
and about the burdens on telemarketers of complying with a national do-notcall list. 
Specifically, we ask whether there should be any distinctions for small businesses that must 
comply with a national do-not-call registry.245 We also ask whether consumers listed on a 

See supra para. 54. 

240 5 U.S.C. $ 603(c). 

See supra para. 16. 

See supra para. 21. 

243 See supra para. 26. 

See supra para. 34. 

See supra para. 5 2 .  
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national registry should be permitted to also provide express verifiable authorization to those 
businesses from whom they want to receive calls.246 

6. Federal Rules that May Duplicate, Overlap, or Conflict with the 
Proposed Rules 

80. The Telemarketing Consumer Fraud and Abuse Prevention Act (“Telemarketing 
Act”), 15 U.S.C. $5 6101-6108, and the Telemarketing Sales Rule (TSR)247 adopted by the FTC 
also address certain telemarketing acts or practices. The TCPA and Commission rules currently 
do not duplicate, overlap or conflict with the Telemarketing Act or TSR; however, there are 
provisions in the FTC’s rules that mirror the Commission’s rules, such as the calling time 
restrictions. It is difficult to determine at this time whether any of the proposals contained in this 
W R M  might conflict with any other federal rules, given that the FTC has undertaken a 
rulemaking proceeding of its own. Therefore, we ask in the NPRh4 whether any inconsistencies 
at the end of the rulemalungs would create confusion regarding the applicability and enforcement 
of the do-not-call requirements to certain entities.248 For instance, the FTC proposes to extend its 
do-not-call requirements to telemarketing calls from “for-profit entities” that solicit charitable 
contributions; the Commission has concluded that its regulations apply only to commercial calls. 
The FTC’s proposal also appears to allow some business and wireless telephone subscribers to 
register on the national database, while the TCPA grants authority to the Commission to 
establish a national database only for residential subscribers. Therefore, the Commission invites 
comment in this NPRM on whether we could adopt any new rules or revise any of our existing 
rules to remain consistent with the FTC’s proposals!49 

D. 

81. 

Filing of Comments and Reply Comments 

We invite comment on the issues and questions set forth above. Pursuant to 
sections 1.415 and 1.419 of the Commission’s rules, 47 C.F.R. $5 1.415, 1’.419, interested parties 
may file comments on or before 45 days after publication in the Federal Register, and reply 
comments on or before 60 days after publication in the Federal Register. Comments may be 
filed using the Commission’s Electronic Comment Filing System (ECFS) or by filing paper 
copies. See Electronic Filing of Documents in Rulemaking Proceedings, 63 Fed. Reg. 24121 
(1998). 

82. Comments filed through the ECFS can be sent as an electronic file via the Internet 
to <http://www.fcc.gov/e-file/ecfs.html>. Generally, only one copy of an electronic submission 
must be filed. If multiple docket or rulemaking numbers appear in the caption of this 
proceeding, however, commenters must transmit one electronic copy of the comments to each 
docket or rulemaking number referenced in the caption. In completing the transmittal screen, 
commenters should include their full name, U.S. Postal Service mailing address, and the 
applicable docket or rulemaking number. Parties may also submit an electronic comment by 

See supra para. 58. 

16 C.F.R. part 310. 

See supra para. 56. 

See supra para. 58. 

146 
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Internet e-mail. To get filing instructions for e-mail comments, commenters should send an e- 
mail to ecfs@fcc.gov, and should include the following words in the body of the message, "get 
form." A sample form and directions will be sent in reply. Parties who choose to file by paper 
must file an original and four copies of each filing. If more than one docket or rulemaking 
number appear in the caption of this proceeding, commenters must subnut two additional copies 
for each additional docket or rulemaking number. Filings can be sent by hand or messenger 
delivery, by commercial overnight courier, or by first-class or overnight U.S. Postal Service mail 
(although we continue to experience delays in receiving US. Postal Service mail). The 
Commission's contractor, Vistronix, Inc., will receive hand-delivered or messenger-delivered 
paper filings for the Commission's Secretary at 236 Massachusetts Avenue, N.E., Suite 110, 
Washington, D.C. 20002. The filing hours at this location are 8:OO a.m. to 7:OO p.m. All hand 
deliveries must be held together with rubber bands or fasteners. Any envelopes must be disposed 
of before entering the building. Commercial overnight mail (other than US. Postal Service 
Express Mail and Priority Mail) must be sent to 9300 East Hampton Drive, Capitol Heights, MD 
20743. U.S. Postal Service first-class mail, Express Mail, and Priority Mail should be addressed 
to 445 12th Street, SW, Washington, D.C. 20554. All filings must be addressed to the 
Commission's Secretary, Office of the Secretary, Federal Communications Commission. Parties 
also should send four (4) paper copies of their filings to Kelli Farmer, Federal Communications 
Commission, Room 4-C740,445 12'h Street, S.W., Washington, DC 20554. 

83. Written comments by the public on the proposed and/or modified information 
collections are due on or before 45 days after the date of publication in the Federal Register. 
Written comments must be submitted by the Office of Management and Budget (OMB) on the 
proposed and/or modified information collections on or before 60 days after date of publication 
in the Federal Register. In addition to filing comments with the Secretary, a copy of any 
comments on the information collection(s) contained herein should be submitted to Judy Boley, 
Federal Communications Commission, Room 1-(2804,445 12'h Street, S.W., Washington, DC 
20554, or via the Internet to jbolev@fcc.gov and to Edward Springer, OMB Desk Officer, Room 
10236 NEOB, 725 17'h Street, N.W., Washington, D.C. 20503 or via the Internet to 
edward.suringel-@ornb.eop.gov. 

84. Accessible formats (computer diskettes, large print, audio recording and Braille) 
are available to persons with disabilities by contacting Brian Millin of the Consumer & 
Governmental Affairs Bureau, at (202) 418-7426, TTY (202) 418-7365, or at bmillin@fcc.nov. 
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V. ORDERING CLAUSES 

85. Accordingly, IT IS ORDERED that, pursuant to the authority contained in 
Sections 1-4.227 and 303(r) of the Communications Act of 1934, as amended; 47 U.S.C. $8 
151-154 and 227; and47 C.F.R. $5 64.1200 and 1201 of the Commission’s rules, the NOTICE 
OF PROPOSED RULEMAKING IS ADOPTED. 

86. IT IS FURTHER ORDERED that the proceedings in CC Docket 92-90 ARE 
TERMINATED, and the docket is closed. 

87. IT IS FUTHER ORDERED that the Commission’s Consumer & Governmental 
Affairs Bureau, Reference Information Center, SHALL SEND a copy of this Notice of Proposed 
Rulemakmg, including the Initial Regulatory Flexibility Analysis, to the Chief Counsel for 
Advocacy of the Small Business Administration. 

FEDERAL COMMUNICATIONS COMMISSION 

J&$.yk Marlene H. Dortch 

Secretary 
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SEPARATE STATEMENT OF 
CHAIRMAN MICHAEL K. POWELL 

Re: Rules and Regulations Implementing the Telephone Consumer Protection Act of 1991, 
CG Docket No. 02-278, CC Docket No. 92-90 

As I have stated on many occasions, maximizing consumer welfare and protecting 
consumer interests are key Commission priorities. The Commission achieves these ends, in part, 
by creating market policy that allows innovation to bring new and improved telecommunications 
products and services to all Americans, while balancing the rights of consumers. We also seek to 
empower consumers directly by providing them information they can use to make educated 
decisions in a marketplace where the options can sometimes be daunting. 

Today, the Commission takes an important step in adding to its substantial record of 
consumer-oriented policy and outreach initiatives. Given the number of consumer inquiries and 
complaints about telemarketing the Commission has received, and in light of technological and 
market changes, we have determined that it is time to review the rules under the Telephone 
Consumer Protection Act (TCPA) of 1991 on unsolicited advertising using telephones and 
facsimile machines. This item also seeks comment on the establishment of a national do-not-call 
list that would cover most telemarketing calls, an issue that the Commission last considered a 
decade ago. In particular, the item asks about possible FCC actions that could complement the 
Federal Trade Commission’s proposal to establish and admmister a national do-not-call list. 

Since the TCPA was adopted, telemarketing practices have changed significantly. the 
number of telemarketing calls received by consumers has increased exponentially, and the 
technologies used by telemarketers have become more sophisticated. Therefore, the rulemaking 
proposed today is timely in considering whether consumers are adequately protected against 
unlimited unsolicited advertising, as contemplated by the TCPA. In reviewing our rules, we 
must balance this consumer interest against the burdens on telemarketers and their interest in 
conducting legitimate telemarketing. 

Consumer policy efforts like this one are complemented by the Commission’s outreach 
and education initiatives, which include producing fact sheets, consumer alerts, and consumer 
forums and making concise, reader-friendly information available on the Commission Web site 
and through our Consumer Centers. Other recent consumer-related FCC activities include: 

(1) Proposing to extend the Commission’s informal complaint rules to encompass all entities 
we regulate, not just telephone service providers. If this item is adopted, a consumer will 
be able to file a complaint with the Commission and receive a response from the 
company in question. 

(2) Permitting reimbursement from the interstate Telecommunication Relay Service (TRS) 
fund in a way that persons with disabilities who use Internet-based TRS access can 
initiate calls from their computers rather than having to purchase ‘ITY 
(teletypewritedtext telephone) devices. 

campaign about Link-Up America and Lifeline Assistance, programs that provide 
(3) Educating consumers through our “Get Connected: Afford-A-Phone” national outreach 
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the burdens imposed on consumers to express -- on a company-by-company basis -- their desire 
to be placed on a do-not-call list. In light of the technological tools now available, I believe the 
time has come to examine the effectiveness of a national do-not-call list. Current state policy 
efforts, implementation issues, and the efforts of private parties will each inform my 
consideration of these issues. However, I am committed to using the full resources of this 
Commission to ensure that consumers have a reliable and simple way to stop undesired 
telemarketing calls. 

I am also increasingly concerned about the possibility of telemarketing calls to wireless 
phones by autodialers or using prerecorded messages. There have been sporadic reports of 
violations of our current ban on such calls. The Commission will continue to vigorously enforce 
this ban. However, as technology evolves, we must remain vigilant that such calls not take 
place. I am particularly concerned that when local number portability is implemented for 
wireless devices late in 2003, telemarketers will not be able to readily distinguish landline phone 
numbers from wireless numbers. The marketing industry, carriers, consumers, and the 
Commission will need to work together to develop solutions that implement our bar against 
wireless calls from autodialers and the use of prerecorded messages even after local number 
portability is a reality. 
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SEPARATE STATEMENT OF 
COMMISSIONER KATHLEEN Q. ABERNATHY 

In re: Maiter of Rules and Regulations Implementing the Telephone Consumer Protection Act 
of 1991, CG Docket No. 02-278 and CC Docket No. 92-90, Notice of Proposed Rulemaking 
and Memorandum Opinion and Order 

I fully support today’s Notice to re-examine our implementation of the Telephone 
Consumer Protection Act. Since I became a Commissioner, I have repeatedly emphasized the 
obligations of this Commission to protect consumers from irresponsible business practices. 
While I continue to believe that markets more effectively deliver consumer benefits than 
regulation ever can, a regulatory agency takes on additional specific responsibilities in a 
competitive market that never existed under a monopoly regime. The Commission must rise to 
the challenge of a regulatory agency in a competitive age and today’s decision is a positive step 
in that direction.’ 

As previously stated,’ the protections created by the TCPA are among the most important 
activities this Commission undertakes to improve the daily lives of the public. I will continue to 
work with my fellow Commissioners and our Consumer and Governmental Affairs Bureau to 
ensure that the American people are fully aware of their rights under the Act and the 
Commission’s efforts to enforce our rules. In this regard, I have been particularly heartened by 
recent tough enforcement action taken against unsolicited fax adverti~ers.~ We are fully 
committed to increasing public awareness about these rules and strictly enforcing them. 

Today’s Notice takes our efforts to another level. It has been 10 years since the 
Commission promulgated rules under the TCPA. In the intervening decade, there have been 
tremendous changes in both the communications capabilities of everyday Americans and the 
tools available to marketers. We have an obligation to examine those changes and adapt our 
rules to that new reality. I have followed the efforts of the l T C  in re-examining their rules and I 
support our similar action today. In examining these issues, I am particularly concerned about 

Kathleen Q. Abemathy, A Regulatory Agency for a Competitive Age: Harnessing rhe Chaos. Commissioner’s 
remarks at May 22, 2002 Press Breakfast, available at htto:llwww.fcc.covlSDeecheslAhernathv/2a~2 13.html 
(“We must continually refine our mission at the Commission to best respond to changed conditions.”). My View 
from the Doorstep of FCC Change, 54 Fed. Comm. L.J. 2, 202 (2002) (“Unsolicited faxes certainly do not grab 
headlines in the way free political advertising does, but that is not the standard by which we should assess the FCC’s 
job performance. Therefore, I believe that the Commission should devote additional resources to enforce our rule 
prohibiting unsolicited faxes. I have been heartened by the Commission’s increased enforcement cXorts in this area 
over the past few years. In addition, the FCC should step up its efforts to inform consumers of their rights under the 
TCPA. Only with these efforts will the Commission fulfill the statutory mandate and the prioritization inherent in 
the TCPA.”). 

’ Kathleen Q. Abemathy, Do-Not-Call Lists, 2 Focus on Consumer Concerns I ,  (January - February 2002) available 
at htm://www.fcc.eov/commissioners/ahernath~/n~ws/donotcall.html. 

’ See Fax.com Apparent Liability for Forfeiture, File No. EB-02-TC-120 (released August 7,2002)(Issuing a Notice 
of Apparent Liability in the amount of $5,379,000). 21” Century Faxes Ltd., Forfeiture Order, File No. EB-00-TC- 
174, 17 FCC Rec. 1384 (released January 11.2002)(Issuing a Forfeiture in the amount of $1,107.5oO). 
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SEPARATE STATEMENT OF 
COMMISSIONER KEVIN J. MARTIN 

Re: Rules and Regulations Implemenring the Telephone Consumer Protection Act of 1991: 
CG Docket No. 02-278 : CC Docket No. 92-90 

I commend the Chairman and Bureau staff for their effort to craft this Notice that seeks 
comment on how we can more effectively protect consumers from unwanted telephone 
solicitations and facsimile transmissions. I also support the inquiry on whether to revisit 
the option of establishing a national do-not-call list and, to what extent, we should 
supplement the Federal Trade Commission’s pendng proposal to adopt a national do-not- 
calllist. ~. 

With the development of more effective telemarketing practices during the past decade, 
American consumers are now faced with a greater amount of unwanted solicitations on 
their telephones and fax machines. The frequency of these solicitations has become an 
unwanted interruption in the busy lives of the American family. Today, we begin the 
process to give the American consumer additional tools to stem the tide of these 
unwanted solicitations. I am pleased to support another Commission decision that 
engages our authority to protect consumers by modifying our rules to address evolving 
business practices, changing marketplace conditions, and technological innovation. 

I am also pleased to note that the proceeding we launch today does not seek to alter in 
any way the existing exemption from the telemarketing restrictions for entities involved 
in political or religious speech. Protecting free and unfettered political and religious 
speech is critical to our democracy. In my view, the risk of any actual or perceived 
infringement on political and religious discourse outweighs whatever speculative benefits 
maf-be obtained from impoiing additional regulatory restrictions on such activity. 
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